INDEX. 


ACKNOWLEDGMENT; See Land and Land Titles, 2. 

ADMINISTRATION. 

1. Joint Administrator—Failure to act—Presumption as to cause of.—Where one 
of two administrators originally appointed, never, so far as shown, takes any 
part in proceedings in probate, and the record is silent as to the reason, the 
court will presume that some cause, sufficient in law, prevented his co-opera- 
tion —Grayson v. Weddle, 523. 

2. County court—Foreclosure of mortgages by—Powers as to—LEffect of —Eject- 
ment.—County courts have no jurisdiction to foreclose mortgages, except 
such special powers as are entrusted to them by section 6, art. VI, of the Ad- 
ministration Law (Wagn. Stat., 94), though that section will not prevent the 
mortgagee from presenting his claim, waiving the mortgage and asking for a 
sale; but in such case only the equity of redemption can be sold. And the 
heirs of the mortgagor cannot maintain ejectment.—Id. 

8. Administrator— Petition of, for sale of land—Loss of—Contents—Proof as 
to by parol.—Upon proof of the loss of an administrator’s petition for the 
sale of land, filed in the probate court, its contents may be proved by parol. 
Sections 14 and 15, of the act touching public records (Wagn. Stat., 1137), were 
not intended to do away with such testimony.—lId. 

4, Administration.—Petition for sale of land-Exhibition of list of debts and effects of 
estate— Notice to produce- Waiver of.—A creditor desiring the sale, under order 
of a probate court, of real estate of decedent, is not obliged himself to ex- 
hibit a list of debts and inventory of effects of the estate. On notice from him 
of such desire, that duty devolves on the administrator. 

And where the latter is personally present when the creditor presents a petition 
asking for such sale, and joins therein or presents a separate one for the same 
object, he thereby waives notice,—Id, 

5. Administration—Sale of land by reason of insufficiency of personalty— 
Notice of sale—Failure to appeal afterward—Effect of.—Where it appears 
that the probate court finds personal property insufficient to pay the debts of 
the deceased, and so orders the sale of real estate, and the parties in interest 
are notified of the application for the sale of the land, and take no appeal, the 
finding of the court is as to them eonclusive.—Id. 

6. Administration—Order of sale—Allowance of mortgage note—Omission of 
by inadvertence—Effect on title of purchaser at sale.—Where by inadvertence 
the debt shown by a mortgage note was not allowed at the date of an order 
made by the probate court forthe sale of the mortgaged property, but the 
same was afterwards,.and before the sale, allowed, the court held that 
although the debts referred to in the statute (Wagn. Stat. 95, 3 22), au- 
thorizing sale of land on petition, etc., may have been allowed demands, the 
Omission was at best a mere irregularity, which would not affect the title 
of a purchaser at the sale.—Id., 

603 








604 INDEX. 


ADMINISTRATION, continued. 

7. Probate court—Petition for sale of land—Jurisdiction of court, how ae. 
quired.—By the presentation to the court of probate of a petition for sale of 
lands of decedent the court acquires jurisdiction of the subject matter, whether 
the application be accompanied by the exhibits and accounts required or 
not.—Id. 

8. Administration—Sale of land—Approval of by court—What action tanta 
mount to.—On a petition of an administrator, the probate court ordered the 
sale of certain lands to pay the debts of the deceased. Afterwards an entry 
appeared on.its records that the report of sale was “ received and ordered to 
be spread upon the records.” Repeated annual settlements and a final settle. 
ment were subsequently had with the administrator, in which the proceeds 
of the sale were accounted for, and a deed of the land was made to the re. 
presentatives of the purchaser, and all were submitted to and approved by the 
court. And no re-sale was ordered. Held, that the action of the court must 
be considered as an approval of the sale, although no formal entry of such ap- 
proval appeared,—Id. 

9. Administrator—Purchase of land by attorney of and connected with—Not in- 
vestigated in ejectment.—The attorney of an administrator who gives fair value 
and buys in good faith, may purchase at sale of land of the deceased. And 
the facts, if any, which might induce a court of equity to set aside such a sale, 

4 would not be investigated in an action of ejectment.—Id. 

10. Administration—Deed, correction of by administrator de bonis non—Fject- 
ment—Reform of deed—-Amendment to answer, etc.—No authority under the 
statute (Wagn. Stat. 98, 3 36), is given to the probate court to appoint an ad- 
ministrator de bonis non for the sole purpose of correcting a mistake iu a deed 
of the original administrator, but acourt of equity willreform such deed on ap- 
propriate issues framed for that purpose; and where, in ejectment, defendant 
shows such mistake and correction, the Supreme Court will, on appeal, remand 
the case, and defendant may then amend his answer so as to authorize the 
court to make the proper correction.—Id. 

See Court, Probate; Equity, 6; Legislature, 1; Practice, Civil—Parties, 1. 

ADVERSE POSSESSION ; See Limitations, 2, 3, 5, 6, 7, 8, 9, 10. 

AGENCY. 

1, Agent, sale of stock by—Amount, agreement with prigcipal as to—Sale for 
less sum—Liability,— Where, by the terms of his agreement with his principal, 
an agent had authority to sell certain cattle if they brought a given sum, and 
they were sold for a less amount, the principal would, nevertheless, be en- 
titled to the sum named in the stipulation—Reynolds vs. Rogers, 17. 

2. Agency—Bank Cashier— Representations of—Surety on note—Estoppel, ete-— 
The general duties of the cashier of a bank are to collect notes, keep the 
funds arising from them and deliver up notes and other securities when paid 
and in the absence of special authority he has no power to discharge the surety 
on a note; hence his representations to the surety that he is no longer looked 
to, will not bind the bank, nor will the bank be estopped from asserting its 
claim by reason of such assurance.—Daviess Co. Sav. Ass’n vs. Sailor, 24. 

See Bills and Notes, 4, 5, 7; Damages, 2, 3, 4; Practice, Criminal, 28; 
Trusts and Trustees, 3. 
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AMENDMENT. 

1. Judgment—Entries corrected nunc pro tune.—In proceedings to set aside the 
report of commissioners condemning lands for railroad purposes, the entry 
upon the judge’s docket was, “ Objections overruled and judgment for defend- 
ant.” The law required the judgment for defendant entered in such case 
to be one vesting the title in the company, but the clerk, in writing up the 
order, by mistake, made it to read, “ that plaintiff take nothing by his action 
and that defendant recover his costs:” Held, that the entry might be cor- 
rected nunc pro tunc at a subsequent term.—Lexington & St. Louis R. R. Co. 
vy. Mockbee, 348. 

2. Writ of error— Will not lie after what time.—A judgment cannot be brought 
up on a writ of error after three years from the date of its rendition, although 
it may have been corrected nunc pro tune within that period.—Id. 

8. Jones vs. Hart overruled by Lex. & St. L. R. R. vs. Mockbee.—The case of 
Lexington & St. L. R. R. Co. vs. Mockbee, and that of Jones vs. Hart, 60 Mo, 
$51, involve, in principle, the same questions, and the former iu effect over- 
rules the latter—Pzr Suerwoop, J., Concurrine.—Id. 

See Court, Probate, 1; Justices’ Courts,3; Railroads, 2. 

ANIMALS, RESTRAINT OF; See Corporations, Municipal, 1. 

APPEAL; See Practice, Civil—Appeal ; Practice, Criminal, 11, 12, 18, 

ASSIGNMENT ; See Land and Land Titles, 3; Practice, Civil—Action, 1. 

ATTACHMENT. 

1, Attachment—Suit by on note not due—Surety cannot maintain save on pay- 
ment of nole.—The provision of the Missouri statute authorizing suit by at- 
tachment on demands not yet due, in certain instances, plainly contemplates 
that to warrant the proceeding there must be an actual subsisting debt be- 
tween the parties which will become due by the efflux of time, and not a pos- 
sible and contingent one, and that provision will not authorize suit by attach- 
ment on the part of the surety on a note against his principal, till the surety 
has paid the note or done what is equivalent thereto.—Hearne v. Keath, 84. 

ATTORNEY ; See Administration, 9; Judgment, 2, 3. 


BANKRUPTCY. 

1. Sale of chattel—Cancellation of —Bankruptey—Assignee’s sale—Measure of 
damages.—Where part of the purchase money for a chattel being unpaid, the 
parties to the sale agree to its cancellation, and re-delivery of the property to 
the vendor, and the vendee afterwards takes possession of the property, for 
sale by him as agent for the vendor, and while the vendee so holds 
it he is declared bankrupt, the vendor may recover its value from the pur- 
chaser at sale by the assignee, of which sale the vendor has no knowledge. 
And his measure of damages will be the value of the chattel at the time of 
suit, with six per cent. interest.—Davis v. Fairclough, 61. 

2. U. S. Bankrupt Act—General notice to creditors by newspaper advertisement 
sufficient in absence of fraud.—Where a creditor is properly scheduled by a 
bankrupt in his list of liabilities, and a general notice to creditors is given by 

advertisement as provided by 3 11 of the bankrupt act, but by a clerical mis- 
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BANKRUPTCY, continued. - 
take of the United States marshal, and without any fraud on the part of the 
bankrupt, notice by mail was wrongly directed and not received, the discharge 
of the bankrupt is nevertheless valid as against such creditor.—Thornton y, 
Hogan, 143. 

8. Bankruptey—Certificate of discharge, validity of—Proceedings to set aside, 
ete.—In some of the States a bankrupt’s certificate duly authenticated is valid, 
except against direct proceedings, brought to set it aside, for fraud or irregular. 
ities in the United States Court.—Id. 

4. Bankruptey—Proceedings essentially in rem—Certificate of discharge a bar 
to creditors, except when.—A proceeding under the bankrupt act is more 
analogous to one in rem in admiralty, than to an ordinary one in common law 
or chancery, and it seems to have been the intent of the act that a final adju- 
dication should be a bar to all creditors, whether or not their claims were 
proved or scheduled, or whether really notified of the proceedings or not, ex- 
cept in cases of fraudulent omissions stated in the act,—Id. 

BANKS AND BANKING, 

1. Agency—Bank cashier—Representations of-—Surety on note—Estoppel, ete.— 
The general duties of the cashier of a bauk are to collect notes, keep the funds 
arising from them and deliver up notes and other securities when paid, and 
in the absenee of special authority he has no power to discharge the surety on 
a note; hence his representations to the surety that he is no longer looked 
to, will not bind the bank, ner will the bank be estopped from asserting its 
claim by reason of such assurance.—Daviess Co. Sav, Ass’n v. Sailor, 24. 

See Equity, 2. 

BILLS AND NOTES. 

1. Promissory note—Unauthorized signature, ratification of —Consideration— 
One whose signature has: been attached to a note without his quthority may 
ratify the signature. And no new consideration is necessary to validate the 
ratification.—(National Bank v. Gay, post p. 33.)—Cravens v. Gillilan, 28. 

2. Promissory note, execution of—Ratification— Evidence—Burden of proof.— 
Where the execution of a note is denied, the onus is on piaintiff to show its 
execution by defendant or his ratification of it with full knowledge of the fact, 
—(See Nat'l Bank v. Gay, post p. $38.)—Id. 

8. Promissory note—Instrument uncertain as to amount, not—An instrument 
whereby the maker promises to pay a specified sum, and agrees, if the sum be 
not paid at maturity, and the note is placed in the hands of an attorney for 
collection, to pay ten per cent. in addition, ag an attorney’s fee, isnot a prom- 
issory note, forasmuch as a part of the amount agreed to be paid is uncertain 
and contingent.—First Nat'l Bk. of Trenton v. Gay, 33. 

4. Promissory notes—Ageney—Authority to make note-—Where one authorizes 
another “to use or sign hia name” for the purpose of obtaining accommodation 
at a bank, he of necessity authorizes the execution of a note, and the law will 
give effect to such purpose in the usual and ordinary way. But such power 
does not authorize the execution of an instrument which is not a commercial 
note (as in the instance abeve supposed ).—Id. 

5. Agency—Authority to sign note—Signature of co-surety oblained without au- 
thority of principal—Ratification.—Where one authorized his name to be 

signed or used, but refused to go out of his family for the purpose of obtain- 
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BILLS AND NOTES, continued. 
ing o-sureties, and the person who signed the name of the one so authoris- 
ing did so in conjunction with another who was not in the family, held, that 
the person who authorized his name to be used was not liable in consequence 
of the departure from the restrictions imposed. But such signing may be made 
good by subsequent ratification, with full knowledge, etc. And in such case 
no new consideration is requisite. —Id. 

6. Promise—Ratification of refers to, ete.—When the ratification of a prom- 
issory note occurs it has relation to the original promise, and becomes 
part and parcel thereof. But full knowledge must be brought home to the 
party ratifying, and evidence of such knowledge should be clear.—Id. 

4. Agency—Authority to sign note need not appear on face of. —The authority 
of an agent need not appear on face of instrument not under seal, although 
that is the best method of execution. The simple signature of principal’s 
name is sufficient.—Id. 

8. Principal and surety—Extension of note with forged signatures of sureties 
taken on misrepresentations— Sureties lo original paper not released.—lIt is set- 
tled law that if the creditor enters into a binding contract, the effect of which 
will be to give further time to the principal debtor, without the consent of the 
surety, the surety will be discharged. But where an original note, having the 
names of sureties attached, is surrendered, and a second, having the same names 
is taken in extension of the debt, by reason of representations that the signa- 
tures of the sureties are genuine, the payee may, on discovery that they are 
forged, repudiate the new contract, and hold the sureties on the original pa- 
per.—Kincaid v. Yates, 45. ; 

9. Bills and Notes—Defenses—Alterations—Introduction of other notes— Marks 
of suspicion—Preliminary question as to, when for court—Presumption as to 
time of alteration.—In suit on a promissory note where the words “ after ma- 
turity” printed in the interest clause were erased, held, 1st, that it would be in- 
competent for defendant to introduce other notes made by himself in the same 
transaction containing the same phrase, in order to show that those words 
were in the note in suit at the time of its execution; 2nd, that if an alteration 
in a note were suspicious on its face, as, if the ink were different or the hand- 
writing were that of the holder, who was interested in the alteration, the ques- 
tions as to time and intent of the alteration should rest ultimately with the 
jury; 8rd, that, in the first instance, the preliminary question whether the al- 
teration bore marks of suspicion would be for the court, on inspection of the 
instrument; 4th, that in the absence of any such suspicious circumstance, the 
presumption would be that the alteration was made prior to or cotemporane- 
ously with the execution.—Paramore v. Lindsey, 63. 

10. Bills and notes— Circumstances putting holder on inquiry not sufficient to de- 
feat his title—Bona fides—Burden of proof as to.—Suspicion, on the part of 
the taker of negotiable paper, of defective title,in the prior holder, or knowl- 
edge on his part of cireumstances which would excite suspicion thereof in the 
mind of a prudent man, or gross negligence on the part of such taker at the 
time of his transfer, will not defeat his title. Thatresult can be produced only 
by bad faith on his part. 

The rule that a purchaser is not an innocent holder if there are circumstances 
connected with the transfer sufficient to put an ordinarily prudent man on in- 
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BILLS AND NOTES, continued. 
quiry, is uncertain and devoid of uniformity, and no longer the prevailing law 
of the State. (Hamilton vs. Marks, 52 Mo. 78, overruled.) As to the burden 
of proof, the rule is, that where a note is shown to have been originally obtained 
or put in circulation by fraud or illegality, the onus is then on the holder, to 
show that he got it for value in good faith.—Hamilton v. Marks, 167. 
11. Bills and notes—Phrase ‘value received’ —Negoliabilily without— Evidence 
touching determined by place of payment and execution.—Under the laws of 
Missouri a promissory note not on its face expressed to be “for value re. 
ceived,” is not negotiable and not competent as evidence for like purposes as 
negotiable paper. But a note made in another State, and there to be executed 
and paid, is to be governed by the rules of evidence of that forum, and a note 
there negotiable without those words, is so competent on trial had in Missouri, 
—Stix v. Matthews, $71. 
12. Practice, civil—Partnership— Evidence-Pleading.—Evidence is admissible to 
show partnership of defendants, without an averment of partnership in the pe- 
tition.—Id. 
18. Practice, civil-Probata and allegata—Notes and protest when competent evidence, 
—Where a note was made payable at the “ Bedford Bank, Lawrence 
County, Indiana,” and the petition so alleged, and further stated that, on pre. 
sertment at that place, payment was refused by the cashier of “the Branch at 
Bedford of the Bank of Indiana, said bank being the plaee where the said 
notes were payable,” and the answer did not deny that “the Branch at Bed- 
ford of the Bank of Indiana,” was the same bank where said notes were pay- 
able, there was held to be no variance in the petition which would preclude 
the introduction in evidence of the notes, or of the protest certifying such 
presentment,—Id. 
14. Notice of protest inclosed to last indorser not sufficient to hold prior indorser— 
Notice may be proved aliunde, how.—In order to hold prior indorser it is not 
sufficient that notice of dishonor be given to the last indorser, and that like 
notices for the prior indorsers are inclosed to him. The evidence should show 
that each prior indorser designed to be held was himseif duly notified. Such 
notice may, however, be proved by circumstances aliunde, such as that, after 
protest the indorser paid or promised to pay part of the debt, or admitted 
that he continued liable for it.—Id. 

See Contracts, 6, 8; Husband and Wife, 7, 9, 10; Surety, 9. 
BOND ; See Bond, Official; Contracts, 10; Land and Land Titles, 3; Married 
Women, 8; Mortgages and Deeds of Trust, 10; Surety, 8, 9; United States 
Collector, 2, 3. 


BOND, OFFICIAL. 





1, Bond of county collector—Suit on——Allegations— What su fficient.—In suit on 
the bond of a county collector for failure to pay over taxes collected by him, 
where the petition shows when his bond was filed, for what years the taxes 
collected were due, that they were collected while he was collector, and in 
his official capacity, and were not accounted for, and such collection and fail- 
ure are specially assigned as constituting the breach complained of, the peti- 
tion will not be held insufficient on demurrer for failure to state in terms for 
what period defendant was elected, or his bond given, or whether the collee- 
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BOND, OFFICIAL, continued. 
tions were made during his official term, or that he ever received any credit 
on account of such taxes.—Morgan Co, v. Lutman, 210. 

BROKER;; See Practice, Criminal, 14. 

BURDEN OF PROOF; See Bills and Notes, 2, 10. 

BURGLARY ; See Practice, Criminal, 31. 


Cc. 


CARRIERS. 

1. Damages—Freezing of fruit trees on railroad—Delay and exposure— Witness 
— Testimony not an opinion, when.—Where fruit trees, shipped on a railroad, 
were frozen while en route, the freezing was held to be the act of God, for 
which the company was not liable, unless caused by unnecessary delay in trans- 
porting them, or their careless exposure to the cold, and the burden was held 
to be on the owner to show such careless exposure. And if frozen while re- 
maining in the cars at the terminus of the route, instead of being placed in the 
warehouse, the company was not held responsible on that account if the cars 
afforded a better shelter than the warehouse. 

In such an action testimony of a witness, that if shipped as promised, the trees 
“would have gone through all right,” was held not objectionable as being a 
mere opinion of the witness.—Vail vs, Pac. R, R. 230. 

2. Damages—Railroads—Affreightment—Claim for damages tobe made before 
unloading— Accident—Injury to stock-——Delay in giving notice, claim not lost 
by, when.—By a contract for the shipment of certain catile on a railway, no 
claim was to be allowed the shipper unless “made in writing before or at 
the time the stock [was] unloaded.” While en route, the cars were thrown 
from the track and part of the stock injured. After considerable detention 
the train proceeded to its destination, where it arrived in the rain about mid- 
night. “The owner then, before the unloading, verbally notified the company’s 
yard-master and agent that he would not receive the cattle except under protest, 
and asserted his claim for damages without objection as to its form, and with the 
assurance from the agent thut it was unnecessary to proceed to the company’s 
office that night. From the accident till then, he had been compelled to give his 
entire attention to the careof hisstock. In consequence of the unfitness of the 
stock yard, and by consent of the company the cattle were, on the night of their 
arrival, removed to plaintiff’s farm sixteen miles distant, where their examination 
by the company was not difficult. And, three days afterwards, he gave a written 
notice of his claim to an officer of the company, who refused to pay the same, 
insisting that the stock was not damaged, but making no objection on the 
ground of delay in the notice. Held, that the proof showed a substantial 
compliance with the purpose of the contract, viz: to give an opportunity to 
the company for inspection of the stock, before they were mixed with other 
cattle or slaughtered, or its ascertainment of damages otherwise rendered im- 
practicable; that the conduct of the company amounted to a waiver of the de- 
lay in giving the notice; and that under such facts shown, non-suit would be 
improper.—Rice vs. The Kansas Pacific Rly., 314. 


39—voL. LXIII. 
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CARRIERS, continued. 

8. Curriers—Liability, how far may be limited by special contract.—The ancient 
rule of the common law is now so far relaxed as to allow carriers to lithit their 
responsibility by special contract, save for their negligence or misconduct.—Id, 

4. Common carriers—Damages—Contract, limitation of —Transfer from one 
carrier to another—Evidence.—A consignor delivered to the Adams Express 
Company a package, said to contain $352.35, which was received by the com. 
pany for transportation, and a receipt given therefor, containing this clause: 
“upon the special acceptance and agreement that this company is to forward 
the same to its agent nearest, or most convenient to destination only, and 
then deliver the same to other parties to complete the transportation; such 
delivery to terminate all liability of this company for such package.” The 
Adams Express Company transported the package a part of the distance, and 
then transferred it to the U.S. Express Company, which delivered it to the 
consignee, where the amount inclosed was found to be $100.50 short. Upon 
suit by the consignor against the Adams Express Co. for the amount of such 
deficit, Held ; 

Ist, that evidence was admissible on behalf of the defendant to show that it 
had delivered the package to its agent nearest to the point of destination, and 
that its agent had there delivered the package to other parties to complete 
the transportation, and to show further that the package, when received from 
the consignor, was securely sealed, and that it was delivered just as it 
was received, in good order, without being broken or mutilated. 

@d, that it was not the duty of the defendant’s agent, on giving the receipt, to 
call plaintiff's attention to its language. The stipulations were contained in 
the body of the receipt in a way not calculated to escape observation; they 
composed a part of it, and the instrument showed on its face that it was not 
merely a receipt; and it being accepted by the plaintiff in the transaction of 
the business to which it related, it was his duty to read it, and in the absence 
of preof of fraud, imposition or deceit, the law presumes that he shad notice 
of its:contents.—Snider vs. The Adams Express Co., 376. 

5. Common carrier—Special contract—Limitation of liability—Negligence.— 
Acommon carrier May receive a parcel to carry it as far as he goes, and then 
to send it further; and such carrier may, by special contract, limit his com- 
mon law liability, but cannot exempt himself from liability for his negligence. 
—Id. 

See Railroads. 

CHARAOTER ; See Practice, Criminal, 4. 

COMMON LAW; See Practice, Civil—Pleading, 3. 

COMPROMISE; See Practice, Civil—Action, 1. 

CONDEMNATION OF LAND; See Railroads, 5, 6. 

CONFEDERATE STATES. 

1. Evidence—Judicial notice—Missouri—Confederate States.—The courts of this 
State will take judicial notice of the fact that Missouri was not one of the 
States that joined with the Confederate States.—Douthitt vs. Stinson, 268. 

See Limitations, 9. 
CONSIDERATION ; See Bills and Notes, 1, 5; Contracts, 2, 4, 9; Equity, 5, 6 
Execution, 4. 
CONSTITUTION OF MISSOURI; See Corporations, 4, 
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CONTRACTS. 
1. Contracts, written—Parol testimony as to, when admissible.—A written instru- 


ment is the consummation of all previous and cotemporaneous negotiations, 
and its meaning, if clear, cannot be subverted or varied by parol. But if it be 
obscurely expressed, and a knowledge of the relations of the parties and their 
antecedent acts, and of the subject matter of the contract is requisite to a clear 
understanding of its purport, parol testimony in relation thereto is admis- 
sible.—Edwards vs. Smith, Adm’r, 119. 

2. Contract— Consideration may be inquired into, when.—The consideration of 
a contract, not stated on the face of the instrument, or so stated as to leave 
the real consideration in doubt, ie always a proper subject of inquiry.—Id. 

$. Contracts must be construed by the court—Jury, what question may be submit- 
ted to.—It is the exclusive province of the court to construe a written instru- 
ment. If words of doubtful or ambiguous meaning are employed, their 
meaning may be left toa jury; but the court must determine the interpreta- 
tion of the contract, with such light as the verdict may afford.—Id. 

4. Contract—Patent—Agreement with agent to procure—Guaranty—Inutility of 
patent no defense, when.—Where the inventor having agreed to pay an agent a 
sum of money to procure a patent for an invention, afterward, by an arrange- 
ment with his agent and a third party, transferred his interest to the latter, 
who in consideration of the transfer assumed the obligation of the inventor, 
and it appeared that the agent had no interest in the patent, and gave no war- 
ranty nor made any false or fraudulent representations touching the patent, 
the party assuming the obligation could not defend against his liability by 
proof that the patent was of no value.—Id. 

5. Receipts—Parol evidence as o.—It is well established that receipts are subject 
to explanation by parol.—Id. 

6. Contracts—Agreement with debtor to pay his debts—Suit on for amount of 
note given by debtor— Witness—Death of party to contract —Statute, construe- 
tion of.—Whoere suit is brought on an obligation given to a debtor to pay his 
debts, for the amount of a note given by the debtor to the plaintiff, the lat- 
ter would not be rendered incompetent as a witness under the statute (Wagn. 
Stat. p. 1372, 3 1,) by reason of the death of the maker of the note; since 
the obligation sued on having been made to the maker, and not by him, he 
could not, if living, have been made a party defendant, and the holder never 
was a party to the contract sued on; and the law gave him a privity thereto, 
only by reason of his interest.—Amonett vs. Montague, 201. 

7. Writing, construction of—Court.—Generally speaking, written instruments 
are to be construed by the court.—Id. 

8. Writing, construction of—Parol testimony as to, proper, when.—Where a 
statement of debt on which suitis brought is “due to B. F. Hinds, and J. I. 
Amonett, principal and interest $12,000,” without more, parol testimony is 
proper to show whether the debt is joint or several, and an instruction of the 
court that the statement shows it to be joint, is improper.—Id. e 

9, Vendors and purchasers—Conveyances—Consideration—Parol testimony as to 
—Parties—Joinder—Fraud—Evidence.—Where two joint owners of a tract 
of land conveyed the same by a deed in the usual form, wherein the tract was 
stated to contain a specified number of acres “more or less,” and a certain 
sum was specified as the consideration, but the parties made before the sale a 
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CONTRACTS, continued, 
parol contract, that if, upon survey, the tract should prove tocontain a greater 
number than that named, the vendee should pay a corresponding additional 
amount of purchase money, and one of the grantors only having received his 
share of the excess, the joint vendor brought suit for his proportion. It was held 
as follows: Ist, since the alleged defect was apparent on the face of the peti- 
tion, defendant after failing to demur was not in a position to object as a matter 
of proof to the non-joinder of both vendors; 2d, the verbal agreement not 
being for the sale of land was not withiu the statute of frauds. The contract 
was executed and finished when the deed was made. The demand sued on wag 
merely one for money arising out of that contract. And in such case if plain. 
tiff had performed his part of the eontract, and defendant had taken posses- 
sion of the land sold, the latter could not then take refuge under the statute ; 
8rd, parol testimony was proper showing that the true consideration differed 
in amount from that named in the instrument.—McConnell vs. Brayner, 461, 
10. Vendors and purchasers—Title bond, possession under—Refusal to pay pur. 
chase money—Offer to rescind.—A vendee of land, who is put in possession 
and receives from the vendor a bond for a warranty deed to be given on the 
full payment of the purchase money, can, incase of the vendor’s inability to 
comply with his covenant, defend against the payment of the purchase money, 
and he may have a judgment over against the vendor for the purchase money 
paid. But to avail himself of such defense and recovery, he must first offer to 
restore possession and rescind the contract.—Harvey vs. Morris, 475. 
11. Sale—Breach of contract of—Measure of damages.—In an action by the ‘ 
vendor against the vendee, for the non-acceptance of property sold or con- 
tracted for, the measure of damages is the difference between the price agreed 
upon and the market value of the property at the time and place of delivery. 
And the property may be resold at such time and place, and notice being given 
to the original vendee, the price brought at the re-sale may be treated as de- 
termining the market value.—Rickey vs. Tenbroeck, 563. 
12. Slatute of frauds— Verbal contract of sale at subsequent day— Treated as an 
offer, when—Part delivery.—Where, under a verbal contract entered into for 
the sale of certain head of cattle, a part of them were to be delivered in one 
week, and the remainder in subsequent instalments, from time to time, as the 
vendee might require, held, that although the contract was, when made, void 
under the Statute of Frauds (Wagn. Stat. 57, 3 6), it was nevertheless good as 
a proposition touching the price, and the delivery and acceptance of the first 
instalment, at the time named, without any change of terms and under the 
proposition or offer, made it binding and took the case out of the statute. 
The part delivery need not be made at the time of the contract.—Id. 
See Agency ; Banks and Banking, 1; Bills and Notes; Carriers; Landlord 
and Tenant,1; Limitations, 4, 5; Railroads, 1; Sales; Schools avd 
School Lands, 1; Special Taxes, 1; Surety, 8; Vendor’s Lien. 
CONVEYANCES. 
1. Land titles—Description in deed--Sufficiency of —Where land was described 
in a conveyance as “ block 52, in DeKalb Co.,” and was known by that descrip- 
tion by the parties and by residents in the neighborhood, the description was 
held sufficient to pass the title.—Tetherow va. Anderson, 96. 
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CONVEYANCES, continued. 

2. Covenant of warranty, suit on—Land titles—Voluntary dispossession— Hann. 
& St. Jo. R. R. swamp land grant of 1850, ete—Actual dispossession of the 
covenantee, under a judgment, is not necessary to enable him to sue on his 
covenant of warranty. But in all cases of voluntary dispossession, the burden 
of proof is on him to establish the adverse paramount title to which he has 
yielded; and it should appear that the possession was surrendered only after 
claim or demand therefor. Where suit on such covenant was brought against 
the Hann. & St. Jo. R. R. Co., and it appeared that prior and subsequent to the 
act of congress of 1850, known as the swamp land grant, the land was par- 
tially covered with water, and plaintiff had voluntarily surrendered it to the 
county of Livingston ; but there was no proof to show that it was ever selected 
as swamp land under the provisions of that act, or that it had ever been con- 
firmed or patented to the State, plaintiff could not recover. And such would 
be the case, even though under the act of congress of June 10th, 1852, the 
jand was in fact exempted from the grant to defendant. It would not follow 
therefrom that the title to the land was necessarily in the county —Morgan vs. 
Han. & St. Jo. R. R. Co., 129. 

See Administration, 8, 10; Contracts, 9, 10; Corporations, 3; Execution, 
1; Land and Land Titles, 2; Limitations, 4,5; Mortgages and Deeds of 
Trust ; Vendor’s Lien, 1, 2. 

CORPORATIONS. 

1. Insurance— Fire and Marine—Companies organized under act of 1855, may, 
under act of 1869, loan money on personal security.—Where fire and marine 
insurance companies were organized under the statute of 1855, and so author- 
ized to loan money on personal security, (Gen. Stat. 1865, p. 354), they retain 
that power under art. 3 of the act of March 10th, 1869. (Wagn. Stat., p. 759, 
see 23 6, 15, 23 & 46.)—St. Jo. Fire & Marine Ins. Co. vs. Hauck, 112. 

2. Corporations—Creation of, in 1839.—In this State, in 1839, when there was 
no General Statute of the subject of corporations, a private corporation could 
not be called into existence, except by special act of the legislature. —Douthitt 
vs. Stinson, 268. 

3. Conveyances— Parties —Corporations— Deeds to corporations not duly created, 
void.—It is essential to a valid conveyance that there should be a grautee 
capable of taking; and a deed which professes to convey to a corporation by 
name which has no valid existence, is a nullity, and passes no title to any 
one.—Id. 

4. Corporations—Constitution of 1865—Double liability clause—Stockholder— 
Measure of liability.--Under the Constitution of 1865 and the statute (Wagn. 
Stat. 330, 3 20) stockholders in corporations are not liable for the debts of the 
company in full, as in ease of partnership, but only to an amount equal to 
their stock together with any unpaid subscription —State Sav. Ass’n vs. Kel- 
logg, 540. 

5. Corporations—Stockholders—Suit against not a lien.—The institution of suit 
against a stockholder for a corporate debt, does not operate as a lien upon his 
limited liability under the statute, so as to hold him therefor against a senior 
judgment and execution obtained on another action commenced later.—Id. 

See Corporations, Municipal; Practice, Criminal, 15; Railroads. 
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CORPORATIONS, MUNICIPAL. 

1. Municipalities— Restraint of animals— Ordinances touching—Penaliies against 
owners, intended for what cases.—The town of Trenton passed an ordinance 
suthorizing the seizure of bogs found running at large within the corporate 
limits, and requiring the owners, in order to redeem, to pay certain penalties 
and costs. Held, Ist, that the penalty could be enforced although the owner 
resided without the corporate boundaries ; 2d, that the legislature, as.a sanitary 
or police regulation, could pass an act authorizing such a measure; 3rd, that 
the penalties of the ordinance were not intended to apply to cases where the 
escape of the stock was unavoidable, and the owner used requisite diligence in 
attempting to reclaim them.—Spitler vs. Young, 42. 

2. Municipalities—Repair of streets, what necessary—Municipal corporations 
are only bound to keep such streets and parts of streets in repair as may be 
necessary for the use and convenience of the traveling public.—Craig vs. City 
of Sedalia, 417. 

8. Municipalities—Repairs of streets by— Requirements as to-—Negligence—Jury. 
—In order to render a city liable for defects or obstructions on its streets, it must 
appear that under the particular circumstances of the case, it was its duty to 
have removed the obstruction or repaired the defect, and that the person com- 
plaining was at the time in the exercise of ordinary care; and the facts are 
for the jury under appropriate’instructions.—Id. 

4, Streets—Ill repair—Accident—Contributory negligence.—Although a muni- 
cipality may have failed to exercise proper care in the repair of its streets, 
and but for such negligence the injury would not have happened, yet the 
party complaining cannot recover, if he was aware of the defect, and failed to 
use ordinary care to avoid the accident.—Id. 

See Special Taxes, 1. 

COSTS. 

1, Security for cosis—Power to compel.—The power to compel the giving of se- 
eurity for costs is largely discretionary with the trial court.—Whitsett vs. 
Blumenthal, 479. 

2. Practice, civil--Security for costs, when rule for improper— Ultimate liability 
and inability ——Where it appeared from an interlocutory decree, rendered in 
favor of plaintiffs, that they were heirs to a valuable tract of land, together 
with rents and profits, and usufruct derived therefrom, through a long series 
of years, and from the report of a referee rendered thereunder, it appeared that 
the estate was arfiply sufficient to meet all charges, the action of the court in 
dismissing the case thereafter, on motion, for want of security for costs, on 
proof that they possessed no other property subject to execution, was held to 
be unwarranted, and was overruled on appeal. Security for costs should 
not be demanded, except in case of the ultimate liability and inability of the 
party to pay the costs.—Id. 

See Practice, Criminal, 7. 

COUNTY SEAT. 

1. County seat, removal of — Pettis county—Statute, construction of —Judicial sales. 
—In February, 1864, the legislature passed an act “ to take effect on its pas- 
sage,” the first section of which declared that the seat of justice of Pettis coun- 
ty was thereby removed from Georgetown to Sedalia. The second section 
provided for the appointment of commissioners to select a site for new county 
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COUNTY SEAT, continued. ‘ 
buildings and obtain tile thereto. The third section enacted that the public 
records and movable property should be removed to the new county seat as 
soon as practicable after the passage of the act, and all courts thereafter held 
should be held at the new county seat, provided, however, that the county 
court should not be required to hold its sessions at the new county seat until 
suitable buildings were erected for their reception. Section nine designated 
the commissioners to select the site for the new buildings, but prohibited the 
levy of any tax for the erection of a court house, and provided that the citizens 
of Sedalia and vicinity should furnish the necessary means for that purpose, and 
that the commissioners should not enter upon their duties till sufficient money 
had been raised for that purpose. Section ten made it the duty ofthe court 
at its next regular term after the passage of the act, to appoint an architect 
to prepare plans and make estimates for the new court house, which were to 
be approved by the county court and the commissioners were then to enter 
upon their duties: Held, that until suitable buildings had been provided at the 
new county seat, and the county court had decided that it was practicable to 
remove the records there, it was lawful for the circuit court to contixue its 
sessions at the old county seat, and a sale of land on execution made at the 
old court house, during a term of the court being held there de facto, would com- 
ply with the law requiring such sales to be made at the court house during a 
term of court, and the validity of such sale could not be attacked on this 
ground.—Bouldin vs. Ewart, 330. 

COUNTY TREASURER. 

1, County treasurer—Setilement with county court— Warrants, credit for—Stat- 
ute of limilations.—Iu his settlement with the county court a county treasurer 
is entitled to a credit for warrants received by him from the county collector, 
although not paid to the collector for more than ten years from their date. 
Whether, as against the holder, the county might not set up the statute, 
quere? But the collector, ag agent of the county, and under the law, had the 
power to receive the warrants, although barred by time. And the treasurer 
was required to receive the warrants from the collector.—Logan vs. County 
Court of Barton County, 336. 

COURT, CASS COUNTY COMMON PLEAS; See Jurisdiction, 4. 

COURT, COUNTY ; See Administration, 2; Court, Probate. 

COURT, JOHNSON COUNTY COMMON PLEAS. 

1. Mortgages and deeds of trust—Sheriff—Substitution as trustee—Common 
Pleas Court Johnson Co.—Under the act creating the common pleas court of 
Johnson counts and giving it concurrent jurisdiction with the circuit court in 
all civil actions (Sess. Acts, 1867,p 90, 3 10), it had power to substitute the 
sheriff of that county in lieu of the trustee named in the deed of trust, on pro. 
ceedings pursuant to the general statute. (Wagn. Stat. 1347, 33, 1, 2.— 
State ex rel. Reid vs. Griffith, 545. 

COURT, PROBATE. 

1. Probate court, demand filed in—Appeal to circuit court—Cause of action, 
change in.—A demand filed in the probate court for a sum claimed to be due 
“for two and fourteen hundredths acres of land,” may be amended, on appeal to 
the circuit court, to one for the same sum stating that the amount was “over. 
paid on the purchase of decedent’s land, there being a deficit of two and 
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COURT PROBATE, continued. 
fourteen hundredths acres at $250 per acre.” The amendment would not change 
the cause of action, and such being the fact, the court may permit it. (Wagn, 
Stat. 120, 3 8; compare Id. 850, 3 18.)—Hunt vs. Bouton, Adm’x, 187. 

2. Court—Paper, filing of — What constilutes.—In legul contemplation the pres. 
entation and delivery of a paper to the court or officer and its receipt by the 
clerk and lodgment in his office, constitutes the filing, although the clerk’s in. 
dorsement is the highest legal evidence of that fact.—Baker vs. Henry, 517, 

8. Court—Paper, filing of—Proof as to, what sufficient —Where it appeared 

that a report of sale by an administrator, although not with other pro. 

bate papers, was found among the papers of a deceased clerk, that the 
court house had been destroyed, and that the records, files, etc., had been moved 
from thence and shifted from place to place, the proof was on appeal held 
sufficient to justify the trial court in finding that the instrument had been filed in 
court, and that the facts contained in the report were as therein recited.—Id, 

. Administrator—Probate court—Orders of—Conflict with report of sale— 

Case stated—Where by an order of the probate court an administra. 

tor was directed to sell land on twelve months’ time, the deed not 

to be made but on complete payment of the purchase money, a re- 
port of sale by the administrator which recited that the sale was made Feb, 
8th, 1860, was held not in conflict with the further order of court made at the 

May term, 1860, whereby the administrator was permitted to make to the then 

next term of court a report of the sale theretofore ordered. In such case the 

purpose of delaying the report was taken to be to enable the administrator to 
embrace in it not merely a statement of the sale, but of the payments of pur. 
chase money made in pursuance thereof.—Id. 

See Administration. 

COVENANT; See Convevance, 2. 

CRIMES AND PUNISHMENTS  ; See Practice, Criminal. 

CRIMINAL LAW;; See Practice, Criminal. 


— 























DAMAGES. 

1. Damages—Actions ex delicto—Interest.—In actions of ex delicto based upon 
simple negligence of a party to whom no pecuniary benefit could accrue by 
reason of the injury thereby inflicted, interest is not allowable.—Marshall vs. 
Schricker, 308. 

2. Practice, civil, trials—Damages—Instructions— Negligence— Relation to plain- 
tiff of person whose act caused the injury.—Questions of fact only should be 
submitted to a jury. In actions for damages atising from negligence of a per- 
son whose relation to the plaintiff depends upon facts which are undisputed, 
the question whether or not such person was a fellow servant of plaintiff, is a 
question of law for the court. If the facts are disputed, the law governing 

those relations should be declared upon the alternatives presented by the 

testimony.—Id, 
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DAMAGES, continued, 

3. Damages— Fellow servants, who are—Foreman— Vice-principal.—In an action 
efor damages by a servant against his employer for personal injuries, the em- 
ployer cannot be charged with negligence, as that of himself, of one who was 
merely a foreman over the plaintiff, who was not engaged in a distinct de- 
partment of the general service but in the same work with the plaintiff, and 
was not charged with any executive duties or control over plaintiff which 
would constitute him the agent of the employer. Such person would be 
simply a fellow servant, and his position as a mere foreman would not alter 
the case.—Id. 

Damages—Negligence—Fellow servant—Responsibility of employer.—No re- 

covery can be had against an employer for damages caused by negligence of 

a fellow servant, unless the fellow servant be incompetent, and the employer 

was guilty of negligence in employing him, or retaining him after notice of 

his incompetency.—lId. 

5. Damages, escape of fire from locomotive—Interest—Burning of trees—Meas- 
ure of damages,—lIn an action of damages against a railroad company for the 
destruction of certain forest trees caused by the escape of fire from defendant’s 
locomotive; Aeld, Ist, that interest on the amount of damages found was not 
authorized by the statute—either that touching interest or 3 7 of the damage 
act; 2nd, that the measure of damages was the difference between the value of 
the trees before and that after the fire—Atkinson vs. A. & P. R. R. Co., 367. 

6. Damages— Railroad company—Rip-raps— Caving in of bank—Loss of team. 
—Question of employment—Of co-employee—Jury, what facts for.—It ap- 
peared that a railroad company was engaged in “‘rip-rapping” the Missouri river 
at a point on its line; that some ten feet from the bank there was a crack or 
fissure in the earth, which had been filled up by dirt and sand; that teamsters 
hauling rock for the rip-raps were ordered, by the company’s superintendent, 
to drive out between the fissure and the bank; that a teamster employed by 
a sub-contractor to haul rock, having expressed some appreheysion, was as- 
sured by the superintendent that there was no danger—that the company was 
responsible, and while the order was being obeyed, the earth caved in, and the 
teum was precipitated into the river. In action by the sub-contractor against 
the railroad for damages, it was held: Ist, that,as to the place where the rock 
was to be delivered, the teamster, although hired by plaintiff, was subject to 
the control of the superintendent; 2d, that as to whether the earth which 
caved in was apparently dangerous, and known to be so by the superintendent, 
or was equally open to the observation of the teamster and the superintendent, 
there being evidence tending to show these facts, these questions were for the 
jury; 3d, that the superintendent represented the company, and that the dri- 
ver was not his fellow servant. 

In such suit, where the petition in effect set out that defendant had a superin- 
tendent to direct and oversee the work, and that plaintiff was engaged in haul- 
ing rock under this agent of defendant, and that whilst so engaged the lose 
occurred, by reason of the negligence of the superintendent, it was held to 
state a good cause of action.—Cook vs. H. & St. Joe. R. R. Co., 397. 

9. Damages—Railroads—Negligence— Reasonable care.—In action by a fireman 
employed by a railroad company for injuries resulting from an unsafe railroad 
track, if plaintiff was exercising at the time ordinary care, and had no knowl- 


~ 
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DAMAGES, continued. 
edge of the unsafe condition of the track, and the company knew of the con. 
dition of the road or might have known thereof by the exercise of reasonable 
care and diligence, plaintiff would be entitled to reeover.—Dale vs. St. L., K. 
C. & N. Rly. Co., 455. 

8. Damages—Defective machinery—Equal opportunities— Waiver of defects.— 
Iu actions for injuries resulting to a servant from defective machinery or ap- 
pliances, the real question is, whether the servant has had equal opportunities 
with his employer for observing the defective machinery or materials, and 
intends to waive any objection to them.—Id. 

9. Damages—Railroads—Injuries to fireman— Defective track— Opportunity for 
examination of —Contributory negligence—Jury— Non-suit.—Plaintiff was fire. 
man upon a railroad, and it appeared that about a month prior to the accident 
he had been passing twice a day over the section of the road where it occurred, 
and had observed that the track was rough, and the rails short; and it ap. 
peared that his apprehensions had been aroused by these circumstances. He 
made no particular inspection of the track, nor any report of the supposed de. 
fects, and there was no evidence that he was aware of the particular defect, viz: 
a defective joint of the rails, which caused the overturning of the locomotive; 
Held, that as he had no opportunity for special examination, and the company 
had, and as it was the business of the latter to look after its track and see to 
its repair, he properly confided in defendant that it would discharge that duty; 
that, under such state of facts, his continuance in the service was not a con. 
sent to the risk of a defective track; that on the question of negligence the 
case was one for the jury, under the proper instructions, and a non-suit was 
rightly refused.—Id. 

See Carriers, 1, 4,5; Contracts, 11; Corporations, Municipal, 2, 3, 4; Nui- 
sance, 1; Practice, Civil—Trials, 7, 8; Railroads, 2, 3, 4. 

DECEIT; See Land and Land Titles, 1. 

DECISIONS OF SUPREME COURT; See Practice, Supreme Court, 4. 

DEDICATION OF LAND; See Railroads, 1. 

DEFAULT; See Practice, Civil—Pleading, 4; Practice, Supreme Court, 9. 

DESCRIPTION; See Conveyances, 1; Ejectment, 2; Limitations, 4, 5; Me- 

chanics’ Lien, 1, 2, 





E. 


EJECTMENT. 

1. Judgment—Hjectment—Interest on rents, etc.—Where judgment is rendered in 
ejectment, interest on the rents is not collectable.—Allen va, Smith, 103. 

2. Hjectment—-Equitable defense—Misdescription.—In ejectment, an equitable de- 
fense may be set up by proof showing that in a conveyance by plaintiff to 
defendant the former intended to transfer the property in dispute, but by mis- 
take, the wrong section was designated.—Collins vs. Rogers, 515. 

See Administration, 2, 9,10; Mechanic’s Lien, 4; Mortgages and Deeds of 
Trust, 6; Partition, 1. 

EQUITY. 

1. Deed of trust—Sale—Presence of trustee.—A sale of land under a deed of 
trust made in the absence of the trustee, by his agent, is void.--Landrum vs. 
Union Bk. of Mo., 48. 
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EQUITY, continued. 
2. Deed of trust to bank—Purchase by—Redemption.—Where a deed of trust is 


given to a bank to secure a loan, the president being named as the trustee, and 
the bank purchases at the sale under the deed, the sale is not void, but will au- 
thorize a redemption by pursuing the proper steps.—Id. 


8. Hquity—Sale of land—Fraud, collusion, etc., and inadequacy at, will nox 


a 


as 


vitiate, when.—In the absence of any proof showing unfairness or fraud or col- 
lusion between the parties to the sale, or that at the time a higher price could 
have been obtained, the mere fact that the property was sold at an under 
value will not invalidate the sale.—Id. 

Equity—Laches— Estoppel._—Equity will not aid one who has negligently 
slept upon his rights, and induced others to act upon the belief that he has 
abandoned them.—Id. 

Equity—Laches—Sale and improvement of property—Failure to assert claim 
— Estoppel—Limitations.—As to what period of time will be necessary in or- 
der to bar a claim on the ground of laches, no fixed rule can be laid down. 
That must be determined by the particular circumstances of each case, as the 
character of the property and the knowledge and actions of the parties. In 
some cases a comparatively brief period will be sufficient; in others, nothing 
short of the time of the statute of limitations. 


Where property was sold under a deed of trust and the purchaser proceeded to 


take possession and make valuable and lasting improvements—of which facts 
the claimant had notice either personally or by his agent—and the purchaser 
remained in possession, for eight years, the silence of the owner and his failure 
to assert his rights during that interval were held sufficient to bar his claim to 
equitable relief on the ground of fraud, etc.—Id. 

Equity—Mortgage sale—Purchaser under— Action against, to divest title—Cir- 
cumstances which will sustain—Excess of judgment—Inadequacy of price— 
Purchase by administrator-Tender—Allegations, sufficiency of. —Tie owner gave 
a mortgage on certain land to secure the payment of $2,300, of which sum, how- 
ever, only $300 was received. The remainder, which was to have been paid 
from time to time in instalments, was, in fact, never paid. On the death of 
the mortgagor the brother of the mortgagee became his administrator, and, 
with knowledge of the amount paid, permitted the assignee of the mortgage 
debt—who was also brother-in-law of the mortgagee—to obtain judgment on 
the mortgage debt for $3,421, and at the sale under said judgment, the admin- 
istrator, while acting as such, purchased the property for $520, which was 
about one-tenth of its value. It appeared that, at the time of said judgment 
and sale, all the heirs were minors, and that the estate owned lands other than 
those mortgaged, and owed no other than the mortgaged debt. 


Held that, although the mere omission to apply to the proper court for power 


to sell the land for the payment of the debt (Wagn. Stat., 94, 38), might 
not have rendered the administrator chargeable for the consequences 
of the sale under the foreclosure, and independent of the question as to his 
power to purchase without thereby rendering himself a trustee for the creditors 
or the heirs, the fact of the great excess for which judgment was rendered, 
the inadequacy of price paid at the sale thereunder, the knowledge and rela- 
tionship of the parties, and the other attendant circumstances, would, on bill 
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EQUITY, continued. 
for that purpose, brought by the heirs, warrant a decree divesting his title, and 
vesting it in the heirs. 

And held in such suit, on demurrer, Ist, that an allegation in the petition that 
* the judgment was obtained on a fraudulent mortgage for the want of the con- 
sideration money mentioned in the same,” sufficiently set out the facts which 
made the mortgage fraudulent; 2d, that it was not necessary to make theas. 
signee of the debt, who was plajutiffin the foreclosure proceedings, a party to the 
bill; 3d, that the petition need not charge that the administrator paid for the 
land purchased by him out of the assets belonging to the estate; 4th, that if 
plaintiffs tendered all that they admitted to be due, the chancellor should not 
deny them relief on the ground of the insufficiency of the tender, but should 
grant relief only on their doing what equity required.—Clark vs. Drake, 354, 

%. Equity—Action lo set aside transfer for fraud—Allegations—Fiduciary re- 
lation—Undue influence.—Where a transfer is unreasonable, and is brought 
about by trick or misrepresentation, a court of equity will set it aside. 

In such suit allegations that defendant was a relative of the transferrer, and 
living with him, and that the latter was old and infirm, are not sufficient state. 
ments to make out a case, even by way of inference, of confidential relations 
between the parties, Nor will the additional statement, that a different dis. 
position had been made of the same property, previously, by will, when the 
testator was of sound mind, establish a case of undue influence.-Crowe, Adm’r, 
vs. Peters, 429. 

8. Title bond, tender and refusal of—Suit for recovery of purchase money-- 
Equity.—The assignee of a title bond for conveyance of land on payment of 
sundry instalments of purchase money, made tender of the final instalment and 
demanded a deed, then and there, of the obligor, who could not execute it 
that day, but tendered it the day following. But the obligee then refused to 
receive it—making no objection, however, on the score of defect in the obli- 
gor’s title—and immediately sued for the purchase money paid. It appeared 
that plaintiff’s assiguor, when the sale was made, took possession of the land, 
and had meanwhile felled most of the timber which constituted the principal 
value of the estate. No attempt had been made, or could have been, under 
the circumstances, successful, to disaffirm or rescind the contract. Held, that 
there was no principle of law or justice to authorize plaintiff’s suit; that it 
was competent for defendant to show, that if there had been any claims or 
liens against the land, they had been satisfied and extinguished.—Woods vs. 
Straup, 437. 

9. Ejectment—Equitable defense—Misdescription.—In ejectment, an equitable 
defense may be set up by proof showing that in a conveyance by plaintiff to 
defendant the former intended to transfer the property in dispute, but by 
mistake, the wrong section was designated. —Collins vs. Rogers, 515. 

10. Equitable estoppel—Where one stands silently by for years while the occu- 
pant is making valuable and lasting improvements on property, he will be 
estopped from afterwards enforcing a claim.—Id. 

See Administration, 9, 10; Execution, 4; Husband and Wife, 2, 4; Judg- 
ment, 2; Mortgages and Deedsof Trust, 6; Partition, 1; Partnership, 1; 
Practice, Civil—Pleading, 2, 4; Practice, Civil—Trials, 12, 13; Rail- 
roads, 1; Sales, 2; Trusts and Trustees, 8; Wills, 1. 
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ESTOPPEL. 

1. Estoppel—Sale of land under execution—Payment of surplus to defendant in 
—Claim of to land on ground of failure of service.—Where defendant in an 
execution, knowing of a defect in service on him in the original suit, stands 
by at the sale, and not only permits his land to be sold in satisfaction of his 
debt, but demands and receives the surplus of the proceeds, he is estopped 
from laying claim to the land; and the purchaser will be protected, if the 
proceedings are regular. And one taking a quit-claim from defendant, can- 
not, in such case, claim as an innocent purchaser.—Austin vs. Loring, 19. 

2. Equity—Laches— Estoppel.—Equity will not aid one who has negligently 
slept upon his rights, and induced others to act upon the belief that he has 
abandoned them.—Landrum vs. Union Bank, 48. 

3. Equitable estoppel—Where one stands silently by for years while the occu- 
pant is making valuable and lasting improvements on property, he will be es- 
topped from afterwards enforcing a claim.—Collins vs. Rogers, 515. 

See Agency 2; Limitations, 1; Surety, 8; Wills, 1. 

EVIDENCE. 

1. Bills and Notes—Defenses—Alterations —Introduction of other notes—Marks 

of suspicion—Preliminary question as lo, when for court—Presumption as to 

time of alteration.—In suit on a promissory note where the words “after ma- 
turity’’ printed in the interest clause were erased, held, 1st, that it would be 
incompetent for defendant to introduce other notes made by himself in thesame 
transaction containing the same phrase, in order to show that those words 
were in the note in suit at the time of its execution; 2nd, that if an alteration 
in a note were suspicious on its face, as, if the ink were different or the hand- 
writing were that of the holder, who was interested in the alteration, the ques- 
tions as to time and intent of the alteration should rest ultimately with the 
jury; 3rd, that, in tle first instance, the preliminary question whether the al- 
teration bore marks of suspicion would be for the court, on inspection of the 
instrument; 4th, that in the absence of any such suspicious circumstance, the 
presumption would be that the alteration was made prior to or cotemporane- 

ously with the execution.—Paramore vs. Lindsey, 63. 

Contracts, written—Parol testimony as to, when admissible.—A written instru- 

ment is the consummation of all previous and cotemporaneous negotiations, 

and its meaning, if clear, cannot be subverted or varied by parol. But if it be 
obscurely expressed, and a kuowledge of the relations of the parties and their 
antecedent acts, and of the subject matter of the contract is requisite to a clear 
understanding of its purport, parol testimony in relation thereto is admissi- 

ble.—Edwards vs. Smith, Adm’r, 119. 

8. Contract—Consideration may be inquired into, when.—The consideration of 
@ contract, not stated on the face of the iustrumeut, or so stated as to leave 
the real consideration in doubt, is always a proper subject of inquiry.—Id. 

4. Contracts must be construed by the court—Jury, what question may be submittea 
to.—It is the exclusive province of the court to construe a written instrument. 


ad 


If words of doubtful or ambiguous meaning are employed, their meaning may 
be left to a jury; but the court must determine the interpretation of the con- 
tract, with such light as the verdict may afford.—Id. 
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EVIDENCE, continued. 

5. Receipts—Parol evidence as to.—It is well established that receipts are subject 
to explanation by parol.—Id. 

6. Practice, civil—Instruction—Oral direction by court to jury to disregard.— 
An oral direction by the court to a jury before submission of the cause, to dis. 
regard a wrong instruction, is not error.—Id. 

9. Husband and wife—Marriage— Evidence—Presumption—Cohabitation— Re. 
putation.— Where parties have cohabited together and held themselves out as 
man and wife, and there are circumstances from which a present contract may 
be inferred, the law, out of charity and in favor of innocence and good morals, 
will presume matrimony. The law in general presumes against vice, and in 
favor of innocence and good morals, and on this ground holds acknowledg.- 
ment, cohabitation and reputation presumptive evidence of marriage ; but co- 
habitation and reputation must both exist before the presumption can be 
raised.—Cargile vs. Wood, 501. 

8. Presumptions—Status—Change must be shown.— When a particular status 
exists the law will presume its continuance, and when it is asserted that it has 
been changed, some evidence of that fact must be produced.—Id. 

See Administration, 8; Bills and Notes, 2, 10, 11, 12, 13, 14; Carriers, 1, 
4; Confederate States, 1; Contracts, 7, 8, 9; Ejectment, 2; Guardian 
and Ward, 8; Judgments, 1; Practice, Civil—Trials, 1, 2, 4, 5, 6, 9, 10, 
16; Practice, Criminal, 3, 4, 5, 6,9, 10, 15, 20, 21,22, 28; Practice, Su- 
preme Court, 1, 2,3, 5; Witnesses, 

EXCEPTIONS; See Practice, Civil—Appeal, 1; Practice, Criminal, 12. 

EXECUTION. 

1. Estoppel—Sale of land under execution—Payment of surplus to defendant in 
Claim of to land on ground of failure of service.—Where defendant in an 
execution, knowing of a defect in service on him in the original suit, stands 
by at the sale, and not only permits bis land to be sold in satisfaction of his 
debt, but demands and receives the surplus of the proceeds, he is estopped 
from laying claim to the land; and the purchaser will be protected, if the pro. 
ceedings are regular, And one taking a quit-claim from defendant, cannot, 
in such case, claim as an innocent purchaser.—Austin vs. Loring, 19. 

2. Hzecution—Sale of personal property not present, not void, but voidable on 
motion, ete.-—The sale of personal property under execution, after a valid levy, 
is not rendered absolutely void by reason of the fact that it is not present at 
the place of sale. Such sale is merely voidable by the execution debtor for 
cause shown to the court, on motion to set it aside for that reason.—Eads 
Adm’r, vs. Stephens, 90. 

8. Execution—Seizure of firm property—Claim of individual member—Bona 
of indemnity—Claim for statutory exemptions— Righis and remedies.—W here 
personal property is seized by a constable as partnership property, under an 
execution issued against a firm, and is claimed by one of the members as his 
individual property, the officer has no authority to summon a jury to try the 
title of the member asserting the claim. And where issue is found in his favor 
the action of the constable in taking a bond to indemnify himself against 
any damages he might sustain by reason of the seizure and sale of this property, 
and to pay the claiming partner all damages he might sustain by reason of such 

seizure and sale, is equally unwarranted. The statute (Wagn. Stat., 842, 3 12) 
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EXECUTION, continued. 
applies only to cases where the claim is made by a third party. And, since 
the execution was, under the statute, a lien on the property from the date of its 
issue, the claim is not aided by the fact that subsequent to the issue and before 
the levy of the execution, the whole property was purchased by the claiming 
member. For losses sustained by reason of having purchased the property, his 
remedy, if any, is other than by an action on the bond. That instrument con- 
ditioned as above, would cover only damages which he would sustain by reason 
of the property sold not being subject to levy and sale under execution. 

Whether a partner can claim firm property as exempt from levy and sale for 
debts of the firm, Quere? But if the officer fails to do his duty in not notify- 
ing a member of his right to elaim exemption under the statute, the remedy of 
the party is on the official bond and not on that of indemnity.—Pierce to use 
Connevey vs. Kingsbury, 259. 

4, Execution--Sale of land ina mass—Inadequacy of consideration.—A sale of 
lands under an execution, in mass, instead of in parcels, is not ipso facto void, 
but is subject to be set aside on motion or by bill in equity, where injury has 
resulted therefrom. The same rule applies to inadequacy of consideration.— 
Bouldin vs. Ewart, 330. 

See County Seat, 1; Homestead, 1,2; Land and Land Titles, 2; Mortgages 
and Deeds of Trust, 8; Practice, Civil—Trials, 7. 
EXEMPTION ; See Execution, 3; Homestead; Mortgages and Deeds of Trust, 
8; Practice, Civil—Trials, 7, 8. 
EXPERT; See Witnesses, 6. 
EXTENSION; See Surety, 1. 


F. 


FALSE PRETENSES ; See Practice, Criminal, 24. 

FELLOW-SERVANT; See Damages, 2, 3, 4, 6. 

FILING PAPERS; See Court, Probate, 2, 3. 

FORCIBLE ENTRY AND DETAINER; See Landlord and Tenant, 4. 

FORFEITURE; See Sales, 2. 

FORGERY; See Surety, 1. 

FRAUD; See Contracts, 9; Equity; Fraud, Statute of; Judgment, 2; Land and 

Land Titles, 1; Partition, 1; Practice, Civil—Pleading, 4; Surety, 1. 

FRAUDS, STATUTE OF. 

1. Practice, civil—Statute of frauds must be invoked by answer, when.—If a 
transaction is set up ina petition which makes a good cause of action at 
common law, the objection that it is within the statute of frauds, as not being 
evidenced by any writing, must be set up by answer, and cannot be raised by 
demurrer.—Sherwood vs, Saxton, 78, 

2. Statute of frauds— Verbal contract of sale at subsequent day—Treated as an 
offer, when—Part delivery.—Where, under a verbal contract entered into 
for the sale of certain head of cattle, a part of them were to be delivered in 
one week, and the remainder in subsequent instalments, from time to time, as 
the vendee might require, held, that although the contract was, when made, void 
under the Statute of Frauds (Wagn. Stat. 57, 36), it was nevertheless good as 
& proposition touching the price, and the delivery and acceptance of the first 
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FRAUDS, STATUTE OF, continued. 
instalment at the time named, without any change of terms and under the 
proposition or offer, made it binding and took the case out of the statute. 
The part delivery need not be made at the time of the contract.—Rickey vs, 
Tenbroeck, 563. 


G. 


GUARDIAN AND WARD. 

1. Guardian—Appointment—Authority of—In suit by a guardian against 
his predecessor, where the petition alleged that defendant was appointed 
guardian in conformity to law without stating the source from which the 
authority emanated, but alleged that he made settlement in a specified 
court having jurisdiction in the premises, and that the court approved the settle. 
ment, and that plaintiff was then appointed as guardian of the minor, 
it was Aeld that the averments, taken together, were a sufficient declaration of 
defendant's appointment, and of the minority of the ward when plaintiff became 
guardian, to render the pleading good on demurrer.—State ez rel. Williams vs. 
Carroll, 156. 

2. Guardian—Annual setilement, of what force.-—Annval settlements of guar- 
dians are mere exhibits showing the state of their accounts, and when the 
records of them are lost, their contents may be shown by parol. And entries 
relating thereto are in no sense judgments, and not conclusive on the ward.— 
Kidd vs. Guibar, 342. 

8. Guardian and ward—Credits allowed guardian—Parol testimony impeach- 
ing, what suffictent.—To impeach by parol testimony the allowances to a guar- 
dian for board, clothing and tuition, it is not necessary that the specific items 
allowed should be made to appear, where the testimony shows that the ser- 
vices of the ward exceeded the value of all those expenses.—Id. 


HANNIBAL AND ST. JOS. R. R. CO. ; See Conveyance, 2. 

HOMICIDE; See Practice, Criminal, 4, 20, 21, 23. 

HOMESTEAD. 

1. Homestead—Claim of, against execution—Appraisement— Unnecessary, 
when.—Where it clearly appears that defendant in an execution claiming land 
as exempt under the homestead law has no foundation for such claim, the levy 
is not vitiated by the failure of the sheriff to appraise the property —Shindler 
vs. Givens, 394. 

2. Homestead—Deed of, not valid against execution, when.—Under a proper con- 
struction of 3 7 of the Homestead law, a levy of execution will hold land against 
a homestead exemption where the deed of homestead is filed after the judg- 
ment under which the execution is issued.—Id. 

HUSBAND AND WIFE. 

1. Husband and wife—Property of wife—Hushand’s title to.—Generally speak- 
ing, if property is not given to the wife as her separate estate for her sole and 
exclusive use, the husband becomes at law vested with its ownership.—Welch, 
Adm’r, vs. Welch, 57. 
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HUSBAND AND WIFE, continued. 

2. Wife's separate property—Gift from third person to wife.—Where gifts from 
the husband to the wife will be upheld, in equity the same result will attend 
a gift to her froma third person, which the husband assents to and treats as 
belonging exclusively to her.—Id. 

. Husband and wife— Wife's separate property—Live stock conveyed by third 
person to wife—Wife's title to property and its proceeds.—Certain live stock 
was given to the wife by a third person, with the knowledge and consent of 
her husvand, although not conveyed to her as a technical separate estate. 
Her administrator brought suit to recover money which had been loaned by 
ber from the proceeds of a part of the stock, and also the purchase money 
due for a part which had been sold by her on credit. It appeared that she 
had always claimed the stock and the proceeds as her own, and that her hus- 
band had always treated them as hers absolutely, and tliat none of his credit- 
ors or representatives contested the suit of the administrator, or made any 
complaint, and that their interests were not thereby in any manner interfered 
with. Held, that the administrator was entided to recover the amount of the 


i) 


proceeds and of the loan.—Id. 

Married woman, estate of —Mortgage-—Not charge on wife's land, when.—In an 
instrument in the form of an indenture conveying land held by a married 
woman in her own right, but not her separate estate, the husband and wife 
were both mentioned as parties of the first part, and the deed was signed and 
was duly acknowledged by both ; but the name of the wife did not appear other- 
wise, and the husband only named as grantor: Hedd, that the instrument 
did not even amount to an equitable charge on her estate. As to such estate 
she was incompetent to contract. (Shroyer vs. Nickel, 55 Mo. 264.)—Whiteley 
vs. Stewart, 360. 

Married woman—Separate estate— Question as lo character of estate, how de- 
termined.—The separate estate of a married woman is one to which the marital 
rights of the husband do not attach, or from which they have been excluded, 
And the character of the estate will be determined by ascertaining whether the 
words employed in the grant manifested an unequivocal intent to exclude the 
power and marital rights of the husband.—Burnley vs. Thomas, 390. 
Married woman—Separate estate may be joint and for life only.—A separate 

estate may be held by a married woman for life only, and conjointly with her 
children.—Id. 
7. Married woman—Separate estate—Intent to charge, how shown.—The law 
implies from the execution of a note by a married woman, a purpose on her 
part to charge her separate estate, there being no indication of a contrary 
purpose on the face of the paper.—Id. 

Principal and surety—Bond of married woman—Liability of surety.—A 
bond given by a married woman is void at law as to herself, but the sureties 
thereto are bound. Generally, the extent of the liability of the surety is meas- 
ured by that of the principal; but in cases of infancy and coverture, the 
surety is in some sense a principal promisor.—Weed Sewing Machine Co. va, 
Maxwell, 486. 
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HUSBAND AND WIFE, continued. 

9. Husband and wife—Separate Estate—Promissory note of husband to wife. 
Where a wife at the time of her marriage is possessed of chattels or money, 
in which she has no separate estate, as they are choses in possession, and not 
choses in aetion, if her husband uses them and executes to her his promissory 
notes therefor, she cannot claim to be his creditor, or stand in any other re- 
lation than that of a mere volunteer. The use of the money or chattels would 
constitute no consideration for such notes, as he would simply be using what, 
in law, was already his own. Such notes might not be nullities, but the rights 
acquired by her under them would be subject to the rights of creditors of the 
husband whose debts existed at the time the note was given.—Terry vs. Wil- 
son, 493. 

10. Husband and wife-—Property of wife—Deed of trust of husband to secure note 
to wife.—Where a husband appropriated to his own use property in posses. 
sion of his wife, and executed an ordinary deed of trust to secure the pay. 
ment of notes given therefor, such deed of trust did not create a separate es- 
tate for the wife, but had no further effect than if the note had been given to 
a stranger, and such deed will not protect the property from execution in 
favor of a stranger.—Id. 

11. Husband and wife—Marriage—Evidence—Presumption— Cohabitation— Re. 
putation.—Where parties have cohabited together and held themselves out as 
man and wife, and there are circumstances from which a present contract may 
be inferred, the law, out of charity and in favor of innocence and good morals, 
will presume matrimony. The law in general presumes against vice, and in 
favor of innocence and good morals, and on this ground holds acknowledg.- 
ment, cohabitation and reputation presumptive evidence of marriage; but co- 
habitation and reputation must both exist before the presumption can be 
raised.—Cargile vs. Wood, 501. 

See Nuisance, 1; Partition, 2; Witnesses, 3. 


INCUMBRANCES; See Mechanic’s Lien, 4; Mortgages and Deeds of Trust; 
Practice, Civil—Pleading, 4. 

INDICTMENT ; See Practice, Criminal. 

INFANTS; See Guardian and Ward. 

INSTRUCTIONS; See Damages, 2; Practice, Civil—Parties, 2; Practice, Civil 
—Trials, 1, 2, 9, 14,16; Practice, Criminal, 5, 6, 9, 22; Practice, Supreme 
Court, 6. 

INSURANCE, FIRE; See Corporations, 1. 

INTEREST ; See Damages, 1, 5; Ejectment, 1; Railroads, 2. 

INTIMIDATION ; See Witness, 4. 
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JEOFAILS ; See Amendment; Service, 1. 

JOHNSON COUNTY ; See Court—Jobnson County Common Pleas. 

JUDGMENTS. 

1. Judgments, lost— Contents, how shown.—The contents of lost or destroyed 
judgments may be shown by parol.—Kidd vs. Guibar, 342. 

2. Judgment--Agreement to by counsel without consent of client—Judgment got 
by fraud—Rules as to remedy of party.—If a party has not really consented 
to a judgment agreed to by his counsel, his remedy is against the counsel. If 
the judgment be obtained by fraud and covin, the party may be relieved against 
it in equity.—Tippack vs. Briant, 580, 

8. Replevin—Judgment by consent—Return of property—Order for, unnecessary, 
when.—In replevin where an absolute judgment in a specified sum is given by 
consent for defendant, such consent should be treated as equivalent to an elec- 
tion to take the money instead of the property; and an order for the return of 
the property would be wholly unnecessary.—Id. 

See Amendment, 1, 2, 3; Contracts, 10; Conveyance, 2; Ejectment, 1; 
Landlord and Tenant, 2; Practice, Civil—Trials, 12, 18; Practice, Su- 
preme Court, 7, 8. 

JUDICIAL NOTICE; See Confederate States, 1. 


JURISDICTION. 
1. Justice's court—Killing of stock—Township not shown by statement—Amend- 


ment— Venue—Jurisdiction.—In suit begun before a justice of the peace for 
the killing of stock, where the statement fails to show in what township the 
killing took place, the omission is not cured by the fact that the writ shows 
the township wherein the defendant is served and the justice presides, and in 
which the cause is made triable. In such case no jurisdiction appears and the 
defect cannot be supplied by an amended statement.—Haggard vs. Atl. & Pac, 
R. R. Co. 302. 

2. Jurisdiction of courts of inferior jurisdiction must appear.—The jurisdiction 
of courts of inferior and limited power must somewhere appear on the face 
of the proceedings, otherwise their acts are void.—Id. 

8. Courts—Jurisdiction not conferred by consent.—Consent cannot confer upon 
a court jurisdiction as to the amount or subject matter of a controversy.—Tip- 
pack vs. Briant, 580. 

4. Cass county court of common pleas—Amendment of law—Submission of cause 
after—Jurisdiction of court asto amount.—Suit in replevin was brought in the 
Cass county court of common pleas for property, the alleged value of which 
was in excess of its then jurisdiction, but a subsequent amendment gave the 
court jurisdiction co-extensive with that of the circuit court. The case having, 
after amendment, been dismissed and re-instated by consent of parties, that 
action was held equivalent to a voluntary appearance of the parties, and a sub- 
mission by them anew of their dispute; and the court having by that time ac- 
quired jurisdiction as to the amount, was held to possess full control over the 
case.—Id. 

See Administration, 7; Justices’ Courts, 2; Partition, 1; Railroads, 3, 5; 
Wills, 1. 
JURY ; See Evidence, 4, 6; Practice. Supreme Court, 1; Verdict, 1. 
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JUSTICES’ COURTS. 
1. 





Justice of peace——Action for rent—Mineral lands—Complaint—Specification 
of amount.—In suit for rent before a justice of the peace, plaintiffs’ compining 
must specify the exact eum, or if rent be payable in particular produets or ma- 
terial, the exact amount thereof, demanded and due.—Cook vs. Decker, 328, 

Justice of peace—Rent of mineral lands— Complaint—Speeificalion of amount 
due—Jurisdiction..—In suit for rent against the tenant of mineral lands, a 
statement that defendants had taken out of the ground thirty-two thousand 
pounds of ore, and that one-fourth of it was due to, and demanded by, plain. 
tiffs, is sufficient; and unless it appear from the record that such amount wag 
over the jurisdiction of the justice, the judgment will not be set aside merely 
because the damages claimed for such defanlt exceeded the jurisdiction.—Id, 


. Justice's court— Transcripts, how amended.—W hen it is made to appear that 


the transeript returned by a justice of the peace is substantially erroneous or 
defective, the appellate court may, by rule and attachment, compel him to 
amend the same, and he must send up a faithful transcript of all the entries 
in his docket, together with all the process and other papers relating to the 
suit and filed therein. But he cannot of his own motion amend any of his 
docket entries. And it is exceedingly questionable whether, after the day for 
entering judgment, he can correct any mistake or supply any omissions, with- 
out the consent of all the parties, and whether all corrections and amendments 
not so consented to must not be directed by the circuit court or other tribu- 
nal of equal authority.—Norton vs. Porter, 345. 


. Justices’ courts—Appeal—Notice, failure to file—Afirmance of judgment— 


Diligence. —W here appeal from judgment in a justice’s court is not taken on the 
day of its rendition, and no notice of appeal is given before the second term 
thereafter, at which the case is triable in the circuit court, the judgment below 
may be affirmed on motion. And it is immaterial that after filing, and before 
hearing of the motion, such notice is given. Appellant does not show such 
diligence in prosecuting the appeal as the law requires.—Town of Brownsville 
vs. Rembert, 393. 

Justices’ courts—Non-payment of costs—Appeal, right of.—Where a motion to 
set aside a judgment by default before a justice of the peace has been overruled, 
the party has a right of appeal, notwithstanding his non-payment of costs.— 
Hooker vs. Atl. & Pac. R. R. Co., 449. 

Justices’ courts—Appeal—Dismissal—Judgment on bond.—Where an appeal 
from a justice of the peace is dismissed, the court has no authority to affirm 
the judgment of the justice and render judgment against the parties to the ap- 
peal bond. —Id. 

See Jurisdiction 1; Railroads, 3, 


LL. 


LAND AND LAND TITLES. 


1. 


Land, sale of—Action for deceit—What representations necessary lo sus- 
tain.—Although an unintentional misrepresentation in the sale of land may 
lay the foundation for an action to set aside the contract of sale, it will not 
sustain a suit at law for damage. To justify such action, there must be fraud 
as distinguished from mistake. There need not, however, be absolute false- 
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LAND AND LAND TITLES, continued. 
hood. If the party willfully asserts as facts within his own knowledge, and 
not as mere matters of opinion or general assertion, what in truth he knows 
nothing about, if the subject of assertion is material, the statement will be 
held equivalent to that of a known falsehood. But to justify the action it 
must appear that deceit was practiced, and for the purpose of putting the ven- 
dee off his guard, or that special confidence was reposed in the representations 
of the vendor, and that the contract was entered into on the strength of the 
statement. And the proof of the fraudulent representations must be.clear. 
And if the buyer trust to representations not calculated to impose on men 
of ordinary prudence, or neglect means of information easily in his reach, he 
cannot recover. 

But the case is otherwise where the land, which is the subject of purchase, is at 
a distance, and the purchaser relies wholly upon the description given by the 
vendor.—Duun vs. White, Adm’r, 181. 

2. Conveyance by United States marshal in 1825—Acknowledgment—Record— 
Execution—Direction to levy on chattels or lands, etc.—Where land was sold 
and deed given by the United States marshal, in 1825, it was held, lst, that 
by analogy with the then statutes of Missouri, his deed was properly acknowl- 
edged before the district court, of which he was an officer, and to which he was 
required to make his return, and that the clerk of the court was not required 
to certify that the marshal was personally known to him, and that under the 
statute of 1825 (R. C. 1825, p. 221, g 14) such deed was entitled to record; 
2d, that a sale by the marshal at the door of the court house at which the dis- 
trict court was held, and during a session of the court, was sufficient, al- 
though tne land lay elsewhere; 3d, that, although the execution, if it author- 
ized him to levy on chattels and lands indiscriminately, was irregular and might 
at the proper time have been quashed, yet, as the officer will be presumed to 
have done his duty, and to have exhausted the personalty, before selling the 
land, sale thereof under such execution would—certainly after a lapse of fifty 
years—be sufficient to furnish the basis of title —Baker vs. Underwood, 384, 

. Tiile bond, tender and refusal of—Suit for recovery of purchase money— 
Equity.—The assignee of a title boud for conveyance of land, on payment of 
sundry instalments of purchase money, made tender of the final instalment and 
demanded a deed, then and there, of the obligor, who could not execute it that 
day, but tendered it the day following. But the obligee then refused to receive 
it-—making no objection, however, on the score of defect in the obligor’s title 
—and immediately sued for the purchase money paid. It appeared that plaine 
tiffs assignor, when the sale was made, took possession of the land, and had 
meanwhile felled most of the timber which constituted the principal value of 
the estate. No attempt had been made, or could have been, under the cire 
cumstances, successful, to disaffirm or rescind the contract. Held, that there 
was no principle of law or justice to authorize plaintiff's suit; that it was com- 
petent for defendant to show, that if there had been any claims or liens against 
the land, they had been satisfied and extinguished.—Woods vs. Straup, 437. 

4. Land titles—Description in deed—Sufficiency of.—Where land was described 
in a conveyance as “block 52, in DeKalb Co.,” and was known by that descrip- 
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LAND AND LAND TITLES, continued. 
tion by the parties and by residents in the neighborhood, the description was 
held sufficient to pass the title —Tetherow vs, Anderson, 96, 

See Administration, 3, 4, 5, 6, 7, 8, 9, 10; Conveyances ; Equity, 1, 2, 8, 5, 
9, 19; Execution, 1; Limitations, 1, 2, 8, 4, 5, 6, 7, 8; Sales, 2; Ven. 
dor’s Lien, 1, 2. 

LANDLORD AND TENANT. 

1. Landlord and tenant— Use of property not contemplated by lease—Forfeiture, 
what ground for—From the terms of a lease it appeared that the lessees, 
who were trustees of the order of Good Templars, were to use the premises 
for the Templars, and for a law and land office; that one of them opened on 
the premises a justice’s court; and there was no proof that the land had been 
sub-let to him. It was held competent to show by parol that he had always 
paid rent as such trustee, and not otherwise, and it was held that his use of 
the property for a justice’s court was a prohibited use, and, during its con- 
tinuance, a cause of forfeiture, not waived by the receipt of rent accrued after 
the original breach. And in such case it was immaterial that.in fact the use 
of the property for the purpose permitted by the lease, and that adopted 
were not materially different. Whether there was sufficient reason for the 
limitation as to use, and whether it should be enforced, was a matter for the 
determination of the landlord.—Farwell vs. Easton, 446. 

2. Unlawful detainer—Judgment in, what proper—In an action of unlawful de- 
tainer, a mere money judgment is erroneous, The judgment should be for 
possession of the property, and also for damages.—Id. 

8. Trespass— Parol license to occupy premises.—The recipient of a parol license to 
occupy premises cannot be charged as a trespasser or tort feasor.—Seifert vs, 
Withington, 577. 

4. Forcible entry and detainer— Possession of premises in making repairs—En- 
trance in pursuance of orders, obtained by force.—Where one receives the key 
to ahouse in order that he may make repairs therein, and is in possession and 
at work on the repairs in obedience to express directions, and using 
reasonable diligence to complete the work, when suit is brought against 
him for forcivle entry and detainer, the action is premature and he can- 
not be held. And it makes no difference that in effecting au entrance into the 
house, in obedience to such orders, he is compelled to overcome obstacles 
placed there by plaintiff himself. —Id. 

LEASE; See Landlord and Tenant, 1. 

LEGISLATURE. 

1. Legislature—Act authorizing administrator to sell lands.—Prior to the con- 
stitution of 1865, where, during the life time of decedent, judgment had been 
obtained and execution had issued under foreclosure of mortgage on his lands, 
the legislature had power to pass an act authorizing his administrator to sell 
the lands for the purpose of satisfying the debt.—Cargile vs. Fernald, 304. 

LICENSE ; See Practice, Criminal, 1. 

LIEN, MECHANIC’S ; See Mechanic’s Lien.. 

LIEN, VENDOR'S; See Vendor’s Lien. 
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LIMITATIONS. 

1. Equity—Laches—Sale and improvement of property—Failure to assert claim 
— Estoppel— Limitations.—As to what period of time will be necessary in or- 
der to bar a claim on the ground of laches, no fixed rule can be laid down, 
That must be determined by the particular circumstances of each case, as the 
character of the property and the knowledge and actions of the parties. In 
some cases a comparatively brief period will be sufficient; in others, nothing 
short of the time of the statute of limitations. 

Where property was sold under a deed of trust and the purchaser proceeded to 
take possession and make valuable and lasting improvements—of which facts 
the claimant had notice either personally or by his agent—and the purchaser 
remained in possession for eight years, the silence of the owner and his failure 
to assert his rights during that interval were held sufficient to bar his claim to 
equitable relief on the ground of fraud, etec.—Landrum ve, Union Bank of Mis- 
souri, 48. 

2. Limitations—Adverse possession—Ignorance of true boundary line— Claim, 
how affected by.—Where one of two co-terminous proprietors has taken and 
held possession in ignorance of the true division line, but with the intention 
of only claiming up to the true line, whatever that may be, his possession will 
not be adverse to the true owner; but where he claims a certain division wall 
or fence as the true line, and the land up to that line as his own, the rule is 
the reverse, although he is ignorant of the true dividing line, and the true 
ownership of the controverted tract. In such case his possession will be treat- 
ed as adverse to the world at large, and so to the true owner. And the fact that 
permanent and valuable improvements have been placed on the land in dis- 
pute, is evidence to be considered as showing an intention to hold adversely 
to all.—Hamilton vs. West, 93. 

8. Limitation— Adverse possession—Color of title—Trespass.— Possession, to 
avail under the statute of limitations, must be under color of title. A mere 
trespasser can never acquire title beyond his actual occupancy, by any length 
of possession.—Hamilton vs. Boggess, 233. 

4. Land and land titles—Color of title, how given—Deed—Parol agreement— 
Description of land— Defect in title of grantor.—Color of title may be by deed 
or some instrument of writing operating as an equitable transfer, or it may 
originate in a parol agreement, where actual and not constructive occupancy 
is claimed. Where color is given by deed, it must designate clearly the land 


conveyed, and no defect in the title of the grantor will affect its admissibility. 
—Id. 


Land and land titles—Sheriff’s deed—Seal— Equity—Record— Deseription— 
Recitals— Notice— Adverse possession.—A sheriff's deed without seal is a nul- 
lity, and improperly recorded, and does not amount to a transfer of title in 
equity; but such a deed may give color of title to one claiming by adverse 
possession. And where a subsequent deed from the grantee therein, having 
a seal and duly recorded, describes the land and recites the judgment and exe- 
cution, and the sale and sheriff’s deed, the record of the second deed is con- 
structive notice of the sheriff's deed, and of the adverse possession.—Id. 

6. Limitations, statute of—Absence caused by military order.—Absence from 
land, occasioned by the order of a military power which the party cannot re- 
sist, will interrupt the running of the statute of limitations.—Id. 
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LIMITATIONS, continued. 
9. Adverse possession—A subordinate one may be converted into.—That a posses- 
sion not adverse to a title, but held in subordination to it, may be converted 
into an adverse possession, is well established.—Id. 
Adverse possession obtained through fiduciary relation—Change from friendly 
to adverse possession—Owner must be notified of.—Where title is claimed un- 
der an adverse possession, originally obtained through a fiduciary relation ex. 
isting between the tenant and owner of the land, the change in the posses. 
sion from a friendly to an adverse one, must, in some way, be brought to the 
knowledge of the real owner,—Id. 

9. Limitations— Adverse possession— Absence from the State in the Confederate 
States during the war to be deducted.—The period of absence of the party hav. 
ing the legal title to land, in the Confederate States during the war, between 
April 19th, 1861, and the close of the war in 1866, is to be deducted in esti- 
mating the length of adverse possession of one setting up the statute of limi- 
tations against the owuer.—Douthitt vs, Stinson, 268. 

10. Limitations—Adverse possession—Assertion of title —An owner of real estate 
may suffer it to remain unoccupied for any number of vears, yet his title draws 
the possession with it until an adverse possession commences ; and, until the 
adverse possession commeuces, he is not bound to assert his title or make 
his entry.—Id. 

11. Limitations, statute of —Suit brought after ten years and before determination 
of former suit for same cause of action.—Whoere suit is originally instituted 
on a note within ten years after the cause of action has accrued, and judgment 
obtained, which is afterwards set aside on motion of defendant, on account of 
defective service, and after the filing of the motion and prior to the decree, 
but more than ten years after the accrual of the cause of action, a new suit 
is commenced on the notes, under the statute (Wagn. Stat. 919, 3 19), the 
second action is not barred by limitation. It is immaterial that the last suit 
is brought before, instead of after, the first is set aside. Plaintiff may be con- 
sidered, in such case, as having admitted that the motion is well founded, and 
abandoning all rights that might accrue to him under the judgment. The fact 
that such abandonment was voluntary on his part, will not preclude him from 
commencing a new action under the statute.—Briant vs. Fudge, 489. 

See County Treasurer. 
LIS PENDENS ; See Partition, 1, 2. 


MM. 


MARRIED WOMEN ; See Husband and Wife; Wills, 1. 

MASTER AND SERVANT; See Damages. 

MECHANIC'S LIEN. 

1. Mechanics’ lien—Description of premises—Sufficiency of —A lien filed under 
a mechanics’ lien act, was held not fatally defective as between the mechanic 
and owner, which correctly designated the property as a “three story brick 
building on lots 19 and 20” of a certain town addition, but by a clerical mis- 
take misdescribed the block as No. 2, instead of No. 20, where the notice 
properly located the property, and the evidence showed that the owner had 
no other three story building or other building for which material was furn- 
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MECHANIC’S LIEN, continued. 
ished by plaintiff, and that he owned no other lots than those in block 20, in 
the addition. The description sufficiently identified the property under the 
statute. 

Had a third party purchased the premises without any other notice on the re- 
cord, and relying on such description, the rule would have been otherwise.— 
DeWitt vs. Smith, 263. 

3. Mechanics’ lien—Description— Reasonable certainty.—The rule now seems to 
be settled, that if enough appear in the description to enable one to identify 
the premises with a reasonable certainty, that is sufficient.—Id. 

3. Mechanics’ lien statutes liberally construed.—The better doctrine now is, that 
the statutes relating to mechanics’ liens should receive a liberal construction, 
in order to advance the just and beneficent objects in view in their passage. 
—Id. 

4, Mechanic's lien for work on leasehold building—Effect of as against prior in- 
cumbrance on land— Purchase—Extinguishment of lien by—Ejectment— Value 
of improvements— Deduction of.—Where land subject to the lien of a special 
tax bill is leased, and afterward at sale on execution under a judgment 
recovered on the tax bill the property is bought in by the owner, the lien 
of the tax bill as against the title to the land acquired under the lease is ex- 
tinguished. Where, however, the land is purchased by a stranger the rule is 
otherwise, and the purchaser may have ejectment. But for work done on 
buildings erected on the leasehold, the mechanic will be entitled, on complying 
with the mechanic’s lien law(Wagn. Stat., 908-9, % 4), to such erections or 
their value; and where ejectment is brought by the purchaser at the sale un- 
der the special tax bill against the purchaser under a sale to satisfy the me- 
chanic’s lien for work on the leasehold buildings, and the improvements can- 
not be removed, defendant will be entitled to a payment of the value of the 
improvements as a cohdition precedent to a recovery of the land—Smith vs. 
Phelps, 585. 

MILITARY ORDER; See Limitations, 6. 

MINERAL LAND; See Justices’ Courts, 1, 2. 

MORTGAGES AND DEEDS OF TRUST. 

1, Deed of trust—Sale—Presence of trustee.—A sale of land under a deed of 
trest made in the absence of the trustee, by his agent, is void —Landrum vs. 
Union Bank of Mo , 48, 

2. Deed of trust to bank—Purchase by—Redemption.— Where a deed of trust is 
given to a bank to secure a loan, the president being named as the trustee, 
and the bank purchases at the sale under the deed, the sale is not void, but 
will authorize a redemption by pursuing the proper steps.—Id. 

. Equity—Sale of land—Fraud, collusion, ete., and inadequacy at, will not 
vitiate, when.—In the absence of any proof showing unfairness or fraud or col- 
lusion between the parties to the sale, or that at the time a higher price could 
have been obtained, the mere fact that the property was sold at an under 
value will not invalidate the sale.—Id. 

4. Mortgage—Transfer of without that of the debt—Effect of right of posses. 

sion —While most of the courts hold generally that the transfer of a mort- 
gage without that of the debt secured by itis a nullity, the rule should be 
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MORTGAGES AND DEEDS OF TRUST, continued, 
subject to this qualification, that where the mortgagee has possession by vir. 
tue of his mortgage, or where the mortgagee is not in possession, but the 
condition has been broken, a conveyance or assignment of the mortgaged 
premises would be valid to transfer his right of possession. But where a 
notice of sale under the mortgage by the transferee thereof, recited a transfer 
also of the notes secured by it, and the notes were endorsed in blank, and no 
objection or question was made on that point, the transfer of the notes wag 
held as sufficiently established.—Pickett vs. Jones, 195. 

. Mortgage—Power of sale under—Transfer of—Effect of such transfer in 
deed of trust.—A power of sale on default, given toa mortgagee, may be ef- 
fectually assigued to another person by a conveyance of all the interest of 
the donee of the power, for such interest includes both the debt and the estate; 
and is appendant or annexed to the estate conveyed ; it is coupled with an inter. 
est and is irrevocable. But such power of sale cannot be so transferred by the 
trustee in a deed of trust.—Id. 

. Contract to convey land on full payment of purchase money—Grant of such 
contract— Ejectment— Mortgage—Equitable relief,ete.—The grant of a contract 
to convey title on payment of a residue of purchase money therefor, confers 
ouly an equity, and not such a title as to support an action of ejectment, 
except in the cases especially provided by statute. But there are cases where 
he may obtain relief even against the holder of the legal title. Thus where the 
owner of such equitable right mortgages all his interest in the Jand, a purchaser 
thereof at mortgage sale would be entitled to relief in equity against one 
who obtains a conveyance from the mortgagor of his interest, subject to the 
incumbrance, although the grantee of the mortgagor pays the residue of the 
original purchase money and obtains a full title to the property, for he takes 
with notice of the mortgage and of the rights of the purchaser under it. He 
holds his title in trust for such purchaser, and may be compelled to convey to 
him, on being reimbursed the amount of the original purchase money paid out 
by himself.—Id. 

9. Husband and wife—Property of wife—Deed of trust of husband to secure 
note to wife.—Where a husband appropriated to his own use property in pos- 
session of his wife, and executed an ordinary deed of trust to secure the pay- 
ment of notes given therefor, such deed of trust did not create a separate es- 
tate for the wife, but had no further effect than if the note had been given to 
a stranger, and such deed will not protect the property from execution in favor 
of a stranger.—Terry vs. Wilson, 493. 

. Mortgages and deeds of trust—Hxemption from execution cannot be set up by 
trustee—Where property exempt from execution has been conveyed by deed 
of trust to secure a debt, the trustee cannotset up such exemption against an 
execution.—Id. 

. Mortgages and deeds of trust—Sheriff—Substitution of as trustee—Common 
Pleas Court Johnson Co.—Under the act creating the common pleas court of 
Johnson county and giving it concurrent jurisdiction with the circuit court in 
all civil actions, (Sess. Acts, 1867, p. 90, 3 10) it had power to substitute the 

sheriff of that county in lieu of the trustee named in a deed of trust, on pro- 

ceedings pursuant to the general statute. (Wagn. Stat., 1347, 33 1, 2.)—State 

ez rel. Reid vs. Griffith, 545. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

10. Sheriff acting in lieu of trustee liable on his bond, when.—A sheriff appointed 
in the place of a trustee to execute a deed of trust acts officially, and for breach 
of trust or failure of duty in that regard is liable on his bond.—Id. 

See Administration, 2,6; Equity, 6; Husband and Wife, 4; Trust and Trus, 
tees, 1, 3,4. 
MURDER;; See Practice, Criminal, 20, 21, 23. 


N. 


NEGLIGENCE; See Carriers, 4, 5; Corporations, Municipal, 2, 3,4; Damages, 
2, 3, 4, 7, 8, 9; Railroads, 2; Texas Cattle, 1. 

NEGOTIABILITY ; See Bills and Notes, 8, 4,11; Schools and School Lands, 2. 

NEW TRIALS; See Practice, Civil—New Trials. 

NOTICE; See Administration, 4,5; Bankruptcy, 2; Bills and Notes, 14; Car- 

riers, 2; Justices’ Courts, 4; Limitations, 5,8; Mechanic’a Lien, 1, 2, 3. 

NUISANCE. 

1. Nuisance, private—Sickness caused by carcass of animal killed by railroad 
train— Who proper plaintiff— Wife's cause of action, survivorship of-——-Dama- 
ges, measure of.——-Where a railroad company permits a horse, killed by its 
locomotive, to remain on the side of its track so uear ‘a dwelling house as to 
render its occupancy unwholesome, it is guilty of a private nuisance, for which 
it becomes liable to the person in possession of the house, In such case the 
husband, being the occupier and in rightful possession, is the proper plaintiff, 
and not the wife, although the sickness resulting from the nuisance is that of 
the latter. And he may recover damages resulting from that cause and also 
from the sickness of any other members of his household. But if he be so in 
possession, the cause of action, for her injuries, will not survive to the wife. 

Such case is distinguishable from one where the action is brought for per- 
sonal injuries and physical suffering of the wife. (Smith vs. City of St. Jo- 
seph, 55 Mo. 456.)}—Ellis vs. K. C., St. Jo. & OC. B. R. R. Co., 181. 


OFFICERS; See Bonds, Official ; County Treasurer; United States Collector; 
United States Marshal. 
ORDINANCES; See Corporations, Municipal, 1. 


P. 


PARTITION. 

1. Partition sale—Decree selting aside—Purchase pendente lite —Action brought 
against the purchaser to set aside a partition sale for fraud, having been deter- 
mined for defendant, was appealed to the supreme court, and after reversal 
of the cause the defendant gave his deed of trust onthe land. A few days 
subsequent to the date of the deed the cause was remanded, the sale canceled 
and the property re-sold. Held, that one holding under the deed of trust 
took with notice of the lis pendens and could not maintain ejectment against 
the purchaser at. the second judicial sale ; nor was it material that the mandate 
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PARTITION, continued. 
did not reach the lower court for some days after the execution of the deed; 
nor that the appeal bond was for a trifling amount; nor that the lower court 
on becoming again possessed of the cause, proceeded without appointing 
commissioners to ascertain the interests of the parties and to re-sell accord. 
ingly. When a court of equity once acquires jurisdiction of a cause it should 
avoid a multiplicity of suits by doing complete justice between the parties, 
And its jurisdiction in respect to partition is not curtailed or ousted by 
the statute pertaining to that subject. In any event the action of the court in 
canceling the former sale in partition was merely voidable and could not be 
attacked eollaterally in the ejectinent suit.—Real Estate Sav. Inst. vs. Collo- 
nious, 290. 

2. Lis pendens—Partition—Defendant in, intermarriage of prior to judgment— 
Husband not brought in—How affected by suit.—Where a woman who is de. 
fendant in a suit for partition intermarries before final judgment, although her 
husband is not made party, nor his marriage suggested, his rights are subject 
to the litigation and he cannot assert them after a sale of the property under 
the decree in partition. (See 44 Mo. 102, 126; 46 Mo. 194; 40 Mo. 473; 87 
Mo. 498.)}—Koehler vs. Bernicker, 368. 

PARTNERSHIP. 

1. Parinership—Purchase by member of firm—Assels and bond to secure co- 
partner—Creditor of firm— Remedy against surety on bond—Assignee of part- 
nership; when party defendant.—Two members of a firm gave their joint note 
for a partnership debt, and afterwards one partner bought out the other, giv- 
ing him a bond to secure him against the firm liabilities. The estate of the 
partnership proved insolvent, and its assets, including the bond, went into the 
hands of an assignee. Held, 1st, the partuer purchasing became the princi- 
pal debtor on the note, and his co-partner assumed the relation of surety, and 
the payee, for the satisfaction of his debt, might resort to the bond given for 
the protection of the co-partner ; 2d, semble, that an action at law might lie there- 
on ; and Ae/d, that at all events, the bond and its sureties might be reached in 
equity ; 3d, privity was not necessary between the payee of the note and the sure- 
ties, to entitle the former to equitable relief; and, 4th, in such suit the as- 
signee would be a necessary party defendant.—Burnside vs. Fetzner, 107. 

2. Practice, civil—Partnership— Hvidence—Pleading.—Evidence is admissible to 
show partnership of defendants, without an averment of partuership in the 
petition.—Stix vs. Matthews, 371. 

8. Bond, construction of — Debt of former firm—Intent of obligors in refereace 
to——Liability of sureties.--C. having purchased the interest of A.in the firm 
of A. & B., agents for the sale of a certain patent, B. and C. made a contract 
with the old firm to pay all the obligations incurred by them in the sales, 
Subsequently B. and C. gave their obligation, binding themselves to pay all 
the debts and liabilities, existing or to be incurred on the part of “B. and C.” 
to the manufacturers. This bond referred in terms to, and was endorsed upon, 
an agreement, also subsequent to the above contract, which agreement hav- 
ing set out that B. and C. were the general agents for the manufacturer, and 
the terms and arrangements under which they were to sell, provided for their 
payment of all debts “‘ which may be created or incurred on their part,” ete., 
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PARTNERSHIP, continued. 
to the principal; but no reference was made in the bond or the agreement 
to the former contract or firm. Held, that for notes given by the firm of A. 
and B. to the manufacturers, the latter could not recover against the sureties 
on the bond of B. and C.—Cochrane vs, Stewart, 424. 

See Execution, 3. 

PASSENGER;; See Railroads, 4. 

PETTIS COUNTY; See County Seat, 1. 

PLEA; See Practice, Criminal, 8, 11, 17. 

PRACTICE, CIVIL; See Service, 1. 

PRACTICE, CIVIL—ACTION. 

1, Action— Assignment of part of claim—Recovery, rule as to.—Where a claim- 
ant or creditor assigns a purtion of his claim or debt without the consent of the 
party liable therefor, the assignee cannot recover on the portion so assigned. 
And the principle is of force in equity as well as law. And where it is at the 
time unliquidated and in litigation, the original claimant may then effect a com- 
promise of the entire claim.—Burnett vs. Crandall, 410, 

See Attachment; Contracts, 9; Equity, 7; Land and Land Titles, 1; Part- 
nership, 1; Practice, Civil—Parties, 1; Railroads, 5, 6; Replevin. 

PRACTICE, CiVIL—APPEAL, 5 

1, Bill of exe:ptions—Failure to file during time agreed on after adjournment.— 
Where a party fails to file his bill of exceptions within the time allowed him 
after adjournment of court, the judgment will be affirmed.—Dale vs. Patterson, 
98. 

See Administration, 6,10; Amendment, 2; Court, Probate, 1; Justices’ 
Courts, 3, 4, 5, 6; Partition, 1. 

PRACTICE, CIVIL—NEW TRIALS. 

1. Practice, civil—New lrial—Refusal of—Discretion of the lower court, will not 
be interfered with, when.—Where affidavit in support of a motion for new 
trial set forth that the attorney was absent at the time of trial by reason of an 
alleged agreement with plaintiff’s attorney, which said agreement was denied 
by counter affidavit of counsel for plaintiff, and it did not appear that defend- 
ant himself was present, or that his absence was accounted for, the refusal to 
grant a new trial was held to be a matter within the sound discretion of the 
trial court which would not be interfered with by the appellate court.—BState ex 
rel. Reid vs. Griffith, 545. 

PRACTICE, CIVIL—PARTIES. 

1, Action, ex rel. pub. admr.—ZInterest of State must be shown.—In a suit brought in 
the name of the State on the relation of the public administrator, the petition 
failing to show that the State has any interest in the subject matter of the 
suit is fatally defective on demurrer.—State ex rel. Wilson vs. Dodson, 451. 

2. Defect of parties—Failure to take advantage of by demurrer or answer.— 
In suit on a contract for the purchase price an instruction to the jury 
that if the articles were owned by plaintiffs in conjunction with others, they 
should find for defendant, where the defect of parties was not taken advantage 
of by demurrer or answer, was properly refuzed. (Wagn. Stat. 1015, 3 10.)— 
Rickey vs. Tenbroeck, 563. 

See Nuisance, 1; Partition, 2; Practice, Civil—Actions,1; Res Adjudicata, 
1; Wills, 1. 
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PRACTICE, CIVIL—PLEADING. 

1. Practice, civil—Slatute of frauds must be invoked by answer, when.—If a trans. 
action is set up in a petition which makes a good cause of action at common 
law, the objection that it is within the statute of frauds, as not being evidenced 
by any writing, must be set up by answer, and cannot be raised by demurrer, 
—Sherwood vs. Saxton, 78. 

2. Practice, civil—Pleadings—Demurrer—Error on face of record considered 
by supreme court.--When error is apparent on the face of the record, as, where 
the petition shows no cause of action, it will be considered in the Supreme 
Court, although no exceptions were taken in the court below. (See Bateson 
vs. Clark, 37 Mo. 81.)—State ez rel. Reid vs. Griffith, 545. 

8. Practice, civil—Common law modes of procedure adopted, when—Affirma- 
tive relief asked by co-defendant—Time to plead, what allowed.—In phases of 
practice not embraced by the code, resort must frequently be had to common 
law procedure, Thus where defendant asks affirmative relief as against a co- 
defendant, the court must to some extent follow the rules of pleading and 
practice adopted by courts of chancery. It is unnecessary in such case to file 
a cross-bill and bring in the co-defendant. But where relief is sought by an 
answer in the nature of a cross-bill, the same time should be given to plead as 
where the relief is prayed by the petition.—Tucker vs. St. Louis Life Ins. Co., 
588. 

4. Practice, civil—Motion to set aside default—Bill to adjust claims of succes- 
sive incumbrancers—Final decree—Defendant—Re-instatement of— What 
good ground for.—In a motion to set aside a default, the averment that de- 
fendant was served with a multitude of papers, was involved in exten- 
sive litigation and accidentally mislaid the petition, is not of itself a 
sufficient excuse for failure to answer. But where it further appears 
that the suit was brought to subject land to the payment of successive 
incumbrances according to their date, and on the very day of the default, a 
co-defendant and subsequent incumbrancer filed answer attacking the lien of 
the party defaulted as void for fraud, and more especially where the 
final decree pronounced thereon abolished and obliterated all the rights of 
the latter, the party should be reinstated, and the Supreme Court will inter- 
fere to that end.—Id. 

See Administration, 10; Bills and Notes, 13; Bond, Official,1; Damages, 
6; Equity, 6,7; Guardian and Ward, 1; Practice, Civil—Parties, 1, 2; 
Practice, Civil—Trials, 7, 12, 18; Railroads, 2. 

PRACTICE, CIVIL—TRIAL. 

1. Hvidence—IJnsiructions, giving of—When the evidence on a point is conflict- 
ing, the law bearing on it should be declared by appropriate instructions 
(Nixon vs. Palmer, 8 N. Y. 398.)—Cravens vs. Gillilan, 28. 

2. Instructions—Evidence, refusal of.—Instructions not based on evidence are 
properly refused.—Davis vs. Fairclough, 61. 

3. Verdict—Diseussion by part of the jury in the absence of others.—The fact 
that after all the evidence is in, some of the jurors discuss the evidence in the 
absence of others, will not furnish ground for setting aside their verdict, there 
being no proof of resulting harm.—Paramore vs. Lindsey, 68. 
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PRACTICE, CIVIL—TRIAL, continued. 

4. Practice, civil—Evidence—Demurrer to—Inferences as to evidence to be made by 
court.—A demurrer to the evidence admits everything which the testimony 
conduces to prove, even though only in a slight degree. And in passing on 
the demurrer, the court will make every inference of fact in favor of the party 
offering the evidence which the evidence warrants, and which the jury might, 
with any degree of propriety, have inferred.— Wilson vs. The Board of Edu. 
cation of Lee’s Summit, 137. 

5. Evidence, rejection of—Action of trial court is not interfered with, unless.— 
The Supreme court will not interfere with the discretion of a trial court in re- 
jecting testimony, unless it appears that the same was both competent and ma- 
terial,—Id. 

6. Hvidence—Question— Testimony sought— Explanation as to.—Ordinarily when 
a question, propounded to a witness and objected to, fails to indicate the pre- 
cise character of the testimony sought to be elicited, some statement of its 
scope and nature should be made.—Id. 

4. Practice, civil—Alliegata— Probata—Judgment based on evidence, but not plead- 
ings— Execution—Levy— Exemption — Sheriff, action against. — In action 
against a sheriff for failure to make a levy, where judgment is given for de- 
fendant on evidence showing that the property was exempt under the execu- 
tion law, but such exemption is not set up as a defense by the pleadings, the 
cause will be reversed.—Kiskaddon, Adm’r, vs. Jones, 190, 

8. Sheriff, action against—Failure to levy—Damages—Proof as to.—Before 
plaintiff in an action against a sheriff for failure to levy can recover, he must 
show that he has been damaged in consequence of defendant’s wrongful neg- 
lect to do his duty.—Id. 

9. Practice, civil—Trials—Instructions not based upon evidence improper.—In- 
structions not based upon evidence in the case are improper.—Snider vs 
Adams Exp. Co., 376. 

10. Practice, civil—Jury, what questions must go to.—Where there is any evi- 
dence tending to establish the allegations of the petition, the court cannot 
withdraw the case from the jury.——Cook vs. Hann. & St. Joe. R. R. Co. 397, 

11. Practice, civil—Intimidation of witness—Action of court compelling party to 
leave court for.—The action of a court in compelling one of the parties to a 
suit, then on trial, to leave the court room, on the ground that a witness is in- 
timidated by his looks and gestures, is error.—Crowe, Adm’r, vs. Peters, 429 

12. Practice, civil— Counts at law and in equity included in one suit—Judgment in 
case of —Rule——Where counts at law and in equity are included in the same 
petition, they require separate trials and separate judgments.—Id. 

18. Practice, civil—Eguity—Decree—Allegata and probata—Statute, construction, 
of.—When the evidence on which the case is tried and the decree is founded 
differs materially from that stated in the petition the cause will, under the 
statute, (Wagn. Stat. 1037, 3 23) be reversed.—Id. 

14. Practice, civil—Instructions, ete.—A case should not be taken from the jury 
when there is any evidence to sustain the issues.—State vs. Turner, 436. 

15. Instructions, refusal of not error, when.—The refusal of instructions not 
applicable to the offeuse charged, or in lieu of which others are given, is not 
error.—Id. 
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PRACTICE, CIVIL—TRIAL, continued. 

16. Practice, civil—Jnsiructions—Evidence.—W here the evidence tends to estab. 
lish a certain state of facts it affords basis for an instruction —Seifert yg. 
Withington, 577. ‘ 

See Evidence, 4, 6; Damages, 6. 

PRACTICE, CRIMINAL. 

lL. Criminal law— Venue, change of —Award of, notwithstanding petition —On an 
indictment for murder, pending in Barry county, in the twenty-first judicial 
circuit, tiie aecused moved for a change of venue ov the ground of prejudice 
in the judge, and asked in his petition that the case be removed to some other 
than the fourteenth judicial circuit, on the ground that a fair trial could not 
be obtained in the latter forum. Held, that the judge might, notwithstanding 
such request, send the cause to that circuit, and that the Webster court was 
thereupon possessed of full jurisdiction.—State vs. Elkins, 159. 

2. Practice, criminal— Change of venne— Presence of accused.—The presence of 
the accuse is not essential in proceedings touching change of venue.—Id, 

8. Criminal law—Evidence of uncommunicated threats by the deceased, when 
admissible.—As to when proof of uncommunicated threats by the deceased 
against one eharged with his death are admissible, no general rule can be laid 
down. Each case must be determined by its own circumstances. The ques- 
tion depends very’ much on whether the declarations were uttered shortly 
before the homicide, and whether the deceased was the aggressor. If so, they 
are admissible. And in cases of doubt, for the purpose of throwing light on 
the action of the deceased and showing that he commenced the encounter, and + 
with what motive, they are evidence.—Id. 

4. Criminal law—Homicide—Proof as to desperate and violent character of de- 
ceased, when and how far admissible—Where a homicide occurs under such 
circumstances that it is doubtful whether the act was committed maliciously or 
from well grounded apprehension of danger, testimony showing that the de- 
ceased was turbulent, violent and desperate, is proper. This proof extends to 
the general character and reputation of the deceased, but not to particular 
acts, or what, in the opinion of witnesses, he would be liable to do under par- 
ticular circumstances.—Id. . 

. Criminal law—Evidence—Preliminary examination of witness, when proper, 
for purpose of impeaching him—Instruction commenting on evidence.—Be- 
fore a statement of the preliminary examination of a witness can be intro- 
duced for the purpose of impeaching his testimony, his attention should be 
called to it, and an opportunity of explanation afforded him. In such case, 
where the court instructed the jury that the statement being in writing was 
the best evidence, the mstruction was held to be a comment on the weight of 
evidence, and improper.—Id. . 

6. Hvidence—* Falsus in uno, ete.” not applicable to innocent mistakes.—An instruc- 

tion that, if they believe a witness to have sworn falsely, “or to have been 

mistaken,” the jury are at liberty to disregard the whole or any part of his 
testimony, is improper. If the mistakes are innocent, and the testimony is 
not designedly and willfully false, the whole evidence should not be dis- 
credited.—Id. 
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PRACTICE, CRIMINAL, continued. 

4. Practice, criminal—Costs, taxalion of—Section 4, p. 849, Wagn. Stat., rela- 
ting to costs to be paid by the State in cases of acquittal, refers only to costs 
that have accrued at the trial,and which have not been previously adjudged, 
against either party. (Compare Wagn. Stat. 3 18, p. 1104.)—State vs. Brig- 
ham, 258. 

8. Indictment—Failure to enter the plea— When too late.—The failure to arraign 
a prisoner and enter his plea before the jury is sworn, is a fatal omission, and 
an entry of the plea afterwards is too late.—State vs. Montgomery, 296. 

9. Rape, attempt to commit—Instruction as to accomplished crime improper 
when.—On the trial of an indictment charging an attempt to commit rape, an 
instruction that there must be the utmost resistance, and that the same is 
overpowered, in order to constitute the act of rape, is properly refused, as not 
authorized by the issues presented.—Id. 

10. Rape ; attempt to commit— What proof necessary to establish questions for 
jury.—An attempt to commit rape is fairly made out, if apparently the means 
employed are adapted to the end, and there is an appareut physical ability to 
complete the attempt on the part of the accused; and whether such are the 
facts is for the jury to determine from the evidence.—Id, 

11. Indictment—Judgment set aside on appeal for what defects —On indictment 
for felony where the record fails to show that the accused was arraigned or 
pleaded, or was personally present during the progress of the trial, or at ren- 
dition of verdict, judgment against him will be set aside on appeal. (State vs. 
Montgomery, anie p. 296.)—State vs. Barnett, 300. 

12. Indictment—Appeal—Failure to sign bill of exceplions.—On appeal in a crim- 
inal proceeding, where error is apparent on the face of the record, the cause 
will be reversed although the judge of the court below failed to sign the bill 
of exceptions.—Id. 

13. Indictment—A ppeal— Prisoner sent from penitentiary to jailor, when.—W here 
judgment in a criminal cause is reversed, and the prisoner is, at the time, in 
the penitentiary in execution of his sentence, an order should be made deliv- 
ering him to the jailor of the county from whence he came.—Id. 

14. Indictment—Broker’s license—Failure to obtain, application for, etc—One 
dealing in bills of exchange etc., without obtaining the license required by the 
statute, (Wagn. Stat. p. 247, 3 1) cannot shield himself from its penalties by 
showing that he made application for license and tendered the tax, as provided 
bylaw. See State vs. Jamison. (23 Mo. 330.)—State vs. Myer, 324. 

15. Practice, criminal—Company, incorporation of—Parol proof as to.—On in- 
dictment against the agent of an express company for embezzlement, the in- 
corporation of the company may be shown by parol. (Wagn. Stat. 1104, 3 22.) 
—State vs. Cheek, 364. 

16. Indictment—Plea in abatement setting up subsequent indictment for same 
offense.—A plea in abatement to an indictment which sets forth with precision, 
by direct averment, the finding of a subsequent indictment against the defendant 
for the same offense should be sustained, aud the indictment thereupon 
quashed. (Wagn. Stat. 1087, 3 4; Austin vs. State, 12 Mo. 393.)—Id. 

41—vOL. LXIII. 
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PRACTICE, CRIMINAL, continued. 

17. Indictment—Record of trial fatally defective, when.—The record of trial 
under an indietment, which fails to show that the prisoner was ever arraigned 
or that any plea was ever entered in his behalf, or that any issue was made 
at the trial, or that he was present during its progress, is fatally defective —Id, 

18. Criminal law —Sale of wines to be drunk on premises, without license.—Unier 
the present statute a wine grower is not indictable for selling wine on his own 
premises, without a license, or for permitting it to be drunk at such place, 
(See act March 26th, 1868; act Feb. 25, 1869; act March 25, 1872, incorpo. 
rated in Wagn. Stat. ch. 48, and compare same with 3 25 of same chapter.)— 
State vs. Jaeger, 403. 

19. Practice, criminal—Joinder of charges— Election of counts.—The charges of 
burglary and larceny, where relating to the same transaction, may be joined 
in the same indictment. (Wagn. Stat. 455, 319.) Nor isthe State compelled, 
in such ease, to elect on which charge it will proceed.—State vs. Turner, 436, 

20. Practice, eriminal—Murder— Testimony in chief offered in rebuttal—Admis- 
sion of, discretion of court as to.—Where it appeared from the testimony al- 
ready offered that defendant in a trial for murder had threatened some days 
beforehand to shoot the deceased, it was held that the court properly exer- 
cised its discretion in permitting the State, after the close of defendant’s case, 
to show that on the day of the homicide he had come armed to the town where 
the homicide occurred, especially where the defense is permitted to rebut such 
additional testimony.—State vs. Brown, 439. 

21. Homicide—Self-defense— What proof sufficient to show— What not.—Where 
one tried for murder is shown to have previously prepared himself, and 
selected the timeand place and sought for a difficulty in order to wreak his 
malice, evidence merely showing previous threats by the deceased, should be 
disregarded. The doctrine of self-defense cannot be invoked in such state of 
facts. On the other hand, if defendant had reasonable cause to apprehend a 
design of the deceased to kill him, and that the danger was imminent—al- 
though such was not the faect—and defendant commits the homicide to pre- 
vent his own killing, his act is self-defense. And proof that deceased was of 
a rash, turbulent and violent disposition, and had threatened to kill him, and 
that these faets were known to the accused, are circumstances which should 
be considered in determining the reasonableness of his apprehensions.—Id. 

22. Instructions—Refusal of—Evidence.—An instruction not based on the evi- 
dence is properly refused.—Id. 

23. Practice, civil--Murder--Motion for new trial—Presence of accused.--The 
absence of defendant convicted of murder, during motion for new trial, is no 
ground for reversal ; sueh motion is no proceeding during the trial, such as is 
contemplated by the statute.—Id. 

24. False pretenses—Obtarning money under indictment for— What allegatigns 
necessary.—Where an indictment for obtaining money under false pretenses 
(Wagn. Stat., 461, 3 47) charged that defendant falsely represented a certain 
account to be good and collectible, and that “he could and would assign it” 
to the prosecuting witness, and that by reason of said false pretenses, the lat- 

ter was induced to part with the money, but the indictment nowhere averred 

that the defendant did in fact so sell or assign it, the pleading was held fatally 
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PRACTICE, CRIMINAL, continued. 
defective, even assuming the account to have been a “ false token or writing” 
within the meaning of the statute.—State vs. Saunders, 482. 

25. Practice, criminal-Sci. fa.—Bond not to leave court-Demurrer—Discharge of 
accused—Action of court, error, when.-In Sci. Fa. against the sureties on a recog- 
nizance conditioned for the appearance of the party indicted at the uext teria 
of court, and also that he should not depart from the court without leave, the 
sureties demurred to the Sci. Fa.,and the court holding that the pleading went 
to the indictment also, and that it was well taken thereto, discharged the ac- 
cused. Held, that, supposing the demurrer toireach the indictment, and that 
the latter was fatally defective, yet as part of the condition of the bond was 
that defendant should not leave the court without leave, he would still be held 
on that clause, and the action of the court in discharging the accused was 
held to be error.—State vs. Poston, 521. 

26. Recognizance—Stalutory--Common law.—There is no substantial difference 
between a common law and a statutory recoguizauce.—Id. 

27. Indictment—Demurrer to, should be specific.—A demurrer to an indictment 
should distinctly specify the grounds relied upon.—Id. 

28. Indictment following language of statute sufficient, when.—An indictment for 
circulating serip, etc. (Wagn. Stat., 210, 3 1) which fully describes the offense 
under the act and follows the language of the statute is sufficient.—State vs. 
James, 570. 

29. A gent-Liability of principal for act of—Scrip, circulation of, contrary to statute 
—Agent and principal— Connection of, evidence as to.— Where an agent puts in 
circulation, receives or offers in payment a note or scrip, or other instrument 
of writing in lieu of money, (Wagn. Stat. 210, 3 1) the agent is guilty under 
the statute of a misdemeanor, and, unless the principal can be connected 
with the act by otlier evidence than that of a general employment, the latter 
is not liable. If the act be done by the command or direction of the principal 
then both are equally liable. And the command or direction may be shown by 
direct evidence, or by the presence of the principal at the time the instrument 
is put in circulation, or when received in payment. And the act of the 
agent may be shown without connecting the principal in the first instance 
therewith, if that be done afterward, during the progress of the trial. If not, 
the evidence may be ruled out by a proper instruction.—Id. 

80. Indictment—Scrip, circulation of —Allegation and proof as to denomination— 
Intent of defendant not essential under statute.—On an indictment for circulation 
of scrip in lieu of money, which charges that the scrip was of the denomina- 
tion of one and five dollars, an instruction which does not confine the consid- 
eration of the jury to paper of those denominations is erroneous. And an in- 
struction that to convict him it must appear that defendant intended that the 
scrip be used as a medium of trade in lieu of money, is also erroneous, 
Under the statute such intent is not essential. —Id. 

81. Indictment—Circulation of scrip—Two counts for same offense, separate fine 
under each—Fine, cumulative and unwarranted, when.—Where in an indict- 
ment under the statute (Wagn. Stat. 210, 2 1), for circulating scrip, etc., the first 
count charged the paper to be scrip, and the second described the medium as 

a note, both were held to be substantially different statements of the same of- 

fense, made to anticipate any variance in the evidence; and since the jury 
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PRACTICE, CRIMINAL, continued. 
were authorized under the law to assess the punishment and muleted defend. 
ant with a fine of $5,000 under each count, it was held that the fine under the 
first count was the maximum contemplated by the statute (Wagn. Stat, 1108); 
that the additional fine under the second count was cumulative and not war. 
ranted by law.—Id. 

82. Crimes and punishments— Opening window without bursting or breaking, bur. 
glary in the second degree.—Uuder a proper construction of the statute (Wagn, 
Brat., 455, 311), the entering of a dwelling house by raising a window without 
breaking or bursting it constitutes burglary in the second degree.—State vs, 
Tutt, 595. 

PRACTICE, SUPREME COURT. 

1. Supreme Court—Evidence-—Jury.—On questions of fact the Supreme Court 
will not invade the province of the jury.—Reynolds vs. Rogers, 17. 

2. Practice, Supreme Couri— Weight of evidence.—In civil actions at law the Su. 
preme Court will not interfere on the ground of weight of evidence.—Daviess 
Co. Sav. Ass’n vs. Sailor, 24. 

8. Practice, civil—Teslimony, when subject lo review in the Supreme Court.— 
Where there is a conflict in the evidence, or any reason for a substantial 
doubt, the Supreme Court will not attempt to weigh the evidence. _ But where 
there is an absolute and total failure of evidence, or it is all on one side, the 
rule is otherwise.—Hearne vs. Keath, 84. 

4. Practice, Supreme Court—Slare decisis—Rule as to may be departed from, 
when.—Where a case is re-tried below, in conformity with a principle an- 
nounced in the appellate court, cogent reasons must exist to induce a re-ex- 
amination of the rulings. But where subsequent decisions of the upper court, 
although not professing to overrule or noticing, the particular case, are incon- 
sistent with it, and the question at stake is one of great importance to the com- 
munity, the usual practice may be departed from.—Hamilton vs. Marks, 167. 

5. Practice, Supreme Court—Conflict of proof.—The Supreme Court in civil ac- 
tions at law will not review questions of conflicting evidence.—Boyntou vs, 
Miller, 207. 

6. Practice, Supreme Court—Instructions, conflict—Record.—Conflict of instruc. 
tions with each other or with the record will work a reversal.—Id. 

4. Supreme Court—Judgment—Failure of record to show.—Where the record 
fails to show a judgment in the court below, a writ of error will be dis- 
missed.—Price vs. Brown, 347. 

8. Practice, Supreme Court—Judgment below for excess—Case reversed, etc.— 
Where judgment is erroneous simply as being for asum exceeding the amount 
claimed in the petition, the case will be reversed and the cause remanded to the 
circuit court, with directions to enter judgment for the sum claimed in the pe- 
tition and costs, on entry of a remittitur of the excess.—Cook vs. Han. & St. 
Jo. R. R. Co. 397. 

9. Practice, civil—Default, motion to set aside—Discretion of lower court in 
overruling—Interference of Supreme Court with.—Ordiuariiy the Supreme 
Court will not interfere with the discretion of the lower courts in refusing 
to set aside defaults. Where there is a palpable abuse of that discretion, 
however, the rule is otherwise.—Tucker vs. St. Louis Life Ins. Co., 588. 

See Administration, 10; Evidence, 5; Practice, Civil—Pleading, 2. 
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PRESUMPTION ; See Administration, 1; Evidence, 1, 7, 8. 
PRINCIPAL AND AGENT; See Agency. 

PRINCIPAL AND SURETY; See Surety. 

PROTEST ; See Bilis and Notes, 14. 

PUBLIC ADMINISTRATOR; See Practice, Civil—Parties, 1. 


RAILROADS. 

1. Railroads— Dedication of land— Non-compliance of company with agreement as 
to location of depot— Remedies, what will lie and what not—Where the owner 
relinquishes to a railroad company the right of way over his land, the depot 
under the relinquishment to be located at a certain designated point on it, he 
cannot after relinquishment and entry by the company maintain trespass or 
ejectment against the company for failing so to locate the station; but he may 
recover damages resulting from their appropriation of his land under false 
pretenses, and his measure of damages would be payment for his land and all 
subsequent injuries occasioned by the construction of the railroad as though no 
such grant of the right of way had ever been made. And in such suit, in the 
estimation of damages, the road would not be entitled to such considerations 
as would beappropriate in proceedings for original condemnation or an exer 
cise of the power of eminent domain. Or he may have his remedy in equity 
for specific performance.—Hubbard vs. K. C., St. Jo. & C. B. R. R. Co., 68. 

2. Railroads—Escape of fire from locomotive—Destruction of property on ad- 
joining lands—Negligence of employees—Award of interest upon damages— 
Pleadings— Amendments, ete.—Where plaintiff's petition charged that a rail- 
road company “ by its servants and agents so carelessly and negligently ran 
and managed a locomotive engine,” etc., “that fire escaped therefrom into ad- 
joining lands,” ete., and consumed certain property of plaintiff, it was eld, 
Ist, that if the employees could readily have prevented the fire from escaping 
from the roadway upon the plaintiff's meadow, they were guilty of gross negli- 
gence, for which the company would be responsible, notwithstanding that the 
locomotive was provided with the most approved safeguards against the es- 
cape of fire, aud that the engineer in charge of the locomotive was competent 
and careful; 2nd, that interest on the amount of damages found, was unau- 
thorized by the statute (either that touching interest, or 37 of the Damage 
Act—Wagn, Stat., p. 521); 3rd, as to whether the petition would authorize 
proof of such failure to prevent the fire from escaping upon the adjoining lands, 
or whether the variance could be taken advantage of in the Supreme Court, 
under the statute, (see Wagn. Stat., 1033, 31.) Quere? 4th, but held, that 
the award of interest would operate a reversal of the cause, and the plead- 
ings might then be amended in the trial court.—Kenney vs. Han. & St. Jo. R. 
R. Co. 99. 

8. Damages—Actions against railroads for killing of stock—Double damages— 
Justices of peace, jurisdiction of.—The statute (Wagn. Stat. 809, 3 3, clause 
5) giving justices of the peace concurrent jurisdiction with the circuit court 
in actions against railroads for killing of stock, etc., confers jurisdiction on 
the former to give judgment for double the amount of damages—regardless 
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RAILROADS, continued. 
of the amount—in the cases mentioned in the damage act. (Wagn. Stat., 
810-11, 3 43.)—Purish vs. Mo., Kas. & Texas R. R. Co., 284. 

4. Damages—Railroads—Ejection of passenger—Conductor, duties of —Prooy 

as to.——In suit for damages against a railroad company, caused by the action 

of its conductor in ejecting plaintiff from its ears, he need not allege nor prove 
that specific authority was conferred on the conductor by the company to per- 
form such acts, where it appeared that to him was intrusted all authority 
which concerned the reception or rejection of passengers, and that he was 
acting in the scope—even though in abuse—of the general authority devolved 
on him by his position, Courts will, without testimony, take cognizance of 

the duties of conductors as pointed out by the statute. (Wagn. Stat. 307, 

2 28.) Nor in such case is the jury confined in its assessment of damages to 

the actual loss sustained by plaintiff.—Travers vs. Kas. Pac. Rly., 421. 

Railroad—Condemnation of lands—Petition for appointment of commis- 
sioners— Allegations of, what sufficient—In proceedings for the condemnation 
of land for railroad purposes under the statute, the allegations set out in the pe- 
tition for appointmert of commissioners, that the owner has refused to relin- 
quish the land or to make a voluntary conveyance of it, and that he received five 
days’ notice previous to the presentation of the petition, state facts sufficient 
to give the court jurisdiction of the person of the owner and of the subject mat- 
ter of the proceeding.—Quayle vs. M., K. & T. Rly. Co., and Tebo & Neosho 

R. R. Co., 465. 

6. Ruilroads—Condemnation of lands—Commissioners— Action of what number 
sufficient. —Under a proper construction of the statute directing the appoint- 
ment of three commissioners to appraise land for railroad purposes, the report 
of the commissioners is not rendered nugatory by the fact that only two of them 
acted and signed the report. (See as to construction, Wagn. Stat., 887, 3 6.) 
Such a report is sufficient to authorize the court to render a judgment upon it 
vesting the title to the land in the company.—Id. 

See Carriers, 1, 2,3; Damages, 5, 6, 7, 8, 9; Nuisance, 1. 

RAPE; See Practice, Criminal, 9, 10. 

» RATIFICATION ; See Bills and Notes, 1, 2, 5, 6. 

RECEIPT; See Evidence, 5. 

RECOGNIZANCE ; See Practice, Criminal, 25. 

RECORD; See Land and Land Titles, 2; Limitations, 5; Practice, Supreme 

Court, 7. 

RENT ; See Justices’ Courts, 1, 2. 

REPLEVIN. 

1. Replevin—Afidavit, how far necessary under Missouri Statutes—Judgment 
not affected by omission.—Replevin may be maintained under the statute of 
this State, without any affidavit. In such case, however, plaintiff will not be 
entitled to have the property delivered to him till judgment has been rendered 
in his favor; and where delivered beforehand, it may be ordered back into 
the possession of defendant. Butthe judgment will not be affected by reason 
of the omission.—Eads, Adm’r, vs. Stephens, 90. 

See Judgment, 3; Jurisdiction, 4. 
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RES ADJUDICATA. 

1. Res adjudicata—Former suit—Parties to, who are.—In order that the rights 
of a party may be held as adjudicated by the judgment in a former suit, it is 
not necessary that he should have been a party to the record of that suit. 
Thus, where it appeared from the testimony of the party himself that he was 
an active participant in the former trial respecting the same subject matter, 
claimed the property in dispute as his own, appeared as a witness ip the case, 
and assumed control of it, and employed and paid attorneys to attend to it, 
those facts were held sufficient to constitute him a party to the former action, 
although not made a party to the record.— Wood vs. Ensel, 193, 

RESCISSION ; See Contracts, 10. 

REVENUE; See Special Taxes; United States Collector, 


S. 


SALES. 

1. Sale of chattel—Cancellation of —Bankruptcy—Assignee’s sale—Measure of 
damages.—Where part of the purchase money for a chattel being unpaid, the 
parties to the sale agree to its cancellation, and re-delivery of the property to 
the vendor, and the vendee afterwards takes possession of the property, for 
sale by him as agent for the vendor, and while the vendee so holds 
it he is declared bankrupt, the vendor may recover its value from the pur- 
chaser at sale by the assignee, of which sale the vendor has no knowledge. 
And his measure of damages will be the value of the chattel at the time of 
suit, with six per cent. interest.—Davis v. Fairclough, 61. 

2. Forfeitures, how regarded in equity.—Although courts of equity will not in- 
terfere to prevent forfeitures which are for the protection of the vendor, and 
where a strictly legal right is fairly claimed with full notice to the vendeée, yet 
where the right has been repeatedly waived, and valuable improvements have 
been made, and the vendee has been led by the waivers to assume that he will 
at all events be apprised of any change of policy on the part of the vendor, 
the sudden exaction of a forfeiture will not be favored by the chancellor; 
especially when the object of the vendor is not self protection, but simply a 
discrimination between two sets of purchasers, the interest of the vendor be- 
ing equally safe with either.—Orr vs. Zimmerman, 72. 

See Administration, 3, 4, 5, 6, 7,8, 9,10; Agency, 1; Contracts, 9, 10; 
Land and Land Titles, 1; Limitations, 1; Sheriffs’ Sales; Trusts and 
Trustees, 8, 4; Wills, 1. 

SCHOOLS AND SCHOOL LANDS. 

1. School Board of Lee’s Summit—Employment of teacher—Reduction of con- 
tract to writing—Minutes of Board.—Lee’s Summit Board of Education di- 
rected a sub-committee to employ a certain teacher at a specified salary per 
month, on satisfactory proof of his qualifications, etc., without any limita- 
tion as totime. The teacher was employed for a period of ten months, and this 
fact reported to the board, and an entry was made on its records showing that 
he was “ considered duly employed by entering into a written contract with the 
board.” Still later, the secretary was ordered to “ draw articles of agreement” — 
without further directions. Held, 1st, that presumably the agreement had al- 
ready been entered into on terms known to the secretary, but that as the contracts 
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SCHOOLS AND SCHOOL LANDS, continued. 
of sciiool sub-distriets were required to be in writing, the board thought a 
similar course formal and proper, and gave directions accordingly; but that 
such a reduction to writing was not required by law as a condition on which it 
should take effect ; nor was it a fair intendment to be derived from the action 
of tiie board; 2nd, that inasmuch as neither the fact of the teacher’s employ. 
ment, nor the authority of the committee to employ him for ten months, were 
to be determined solely by the resolutions, minutes, etc., of the board, an in- 
struction that the resolutions, minutes, etc., showed no such agreement or au- 
thority to make one, was improper.—Wilson vs. Board of Education of Lee’s 
Summit, 137. 

2. School warrants hot negotiable.—An order on the township clerk for the pay- 
ment of money for school purposes (see Wagn. Stat. 1248, 3 29) is not nego- 
tiable ; and any defense is available against an indorsee which would have 
been as between the original parties.—State ez rel. Seely vs. Huff, 288. 

. School warrants— Death of payee— Testimony of district clerk— Witness act.— 
On mandamus against the clerk of a township board of education, to enforce 
the payment of a school warrant, where the defense was that certain furniture 
etc., for which the warrant was issued, was never furnished, the district clerk 
upon whom the warrant was drawn was held not to be rendered incompetent 
as a witness under the statute (Wagn. Stat. 1372, 3 1) by the death of the 
alleged vendor, who was the payee and plaintiff's indorser, since the vendor 
was not a party to the suit, and the clerk was not an original party to the 
contract. —Id. 

SCRIP, CIRCULATION OF; See Practice, Criminal, 28, 29, 30. 

SEAL; See Surety, 11. 

SEPARATE ESTATE; See Husband and Wife. 

SERVICE. 

1. Practice, civil—Defects of service—Statute of jeofails—Semble, that defects 
in the manner of service may be cured by the statute of jeofails—Kvehler vs, 
Bernicker, 368. 

SHERIFF ; See Executions; Mortgages and Deeds of Trust, 9, 10; Practice, 

Civil—Trials, 7, 8; Witnesses, 5. 

SHERIFFS’ SALES; See Executions; Limitations, 5. 

SLAVERY; See Wills, 1. 

SPECIAL TAXES. 

1. Special tax bill—Work included in and not embraced in contract—Effect of 
on bill.—The fact that a special tax bill is made to include work done by 
one who has no contract therefor with the city, does not invalidate the whole 
bill and prevent all recovery thereon. (See Neenan vs. Smith, 60 Mo. 292).— 
First Nat’! Bank of Kansas City vs. Arnoldia, 229. 

See Mechanics’ Lien, 4. 

STAMP; See United States Collector, 4. 

STATUTE, CONSTRUCTION OF. 

1, Statutes, construction of —Legislative will._—In the construction of statutes 
the legislative will must govern.—State vs. Jaeger, 403. 

2. Statutes, penal—Construction of.—A penal statute must be strictly construed, 

and where one class of persons are designated as subject to its penalties, all 

others not mentioued are exonerated. —Id, 


i) 
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STATUTE, CONSTRUCTION OF, continued. 
8. Slatule, construction of —Repeals.—Repeals by implication are never favored. 
—Id. 
See Apuinistration, 2, (Wagn. Stat., 94, 3 6,) 3, (Wagn. Stat., 1137, 33 14, 15,) 
6, (Wagn. Stat., 92, 33 22,) 10, (Wagn. Stat., 98, 3 36). 
Contracts, 6, (Wagn. Stat., 1372, 3 1,) 12, (Wagn. Stat., 57, 3 6). 
Corporations, 1, (Gen. Stat., 1865, p. 854; Wagn. Stat., 759, 33 6, 15, 28, 
46,) 4, (Wagn. Stat., 330, 3 20). 
Court, Jonnson Co. Common Peas, 1, (Sess. Acts, 1867, 90, 310; Wagn, 
Stat.. 1347, 33 1, 2). 
Covrt, Prosare, 1, (Wagn. Stat., 120,3 8; Id. 850, 3 18). 
Damaars, 5, (Wagn. Stat., 521, 3 7). 
Equity, 6, (Wagn. Stat., 94, 3 8). 
Execution, 3, (Wagn. Stat., 842, 3 12). 
Fraups, Statute or, 2,(Wagn. Stat., 57, 3 6). 
Homesteap, 2,(Wagn. Stat., 698, 3 7). 
Lanp anp Lanp Titxxs, 2, (R. ©. 1855, 221, 3 14). 
Limitations, 11, (Wagn, Stat., 919, 3 19). 
Mecnantics’ Lien, 4, (Wagn. Stat., 908-9, 3 4). 
Morreaces anv Deeps or Trust, 9, (Sess. Acts, 1867, 90, 310; Wagn. Stat. 
1347, 33 1, 2). 
Practice, Civic—Partirs, 2, (Wagn. Stat., 1015, 3 10). 
Practice, Crvi.—Triats, 13,(Wagn. Stat., 1037, 3 23). 
Practice, Caminat, 7, (Wagn. Stat., 849, 34; Id. 1104, 3 18,) 14, (Wagn, 
Stat., 247, 3 1,) 15, (Wagn. Stat., 1104, 3 22,) 16, (Wagn. Stat., 
1087, 3 4,) 18, (Wagn. Stat., ch. 48; Id. 553, 3 25,) 19, (Wagn. Stat., 
455, 3 19,) 24, (Wagn. Stat., 461, 3 47,) 27, 28, 30, (Wagn. Stat., 210, 3 1,) 
30, (Wagn. Stat., 1108, 3 7,) 31, (Wagn. Stat., 455, 3 11). 
Rartroaps, 2, (Wagn. Stat., 521, 37; Id. 1033, 3 1,) 3. (Wagn. Stat., 809, 
33; Wagn. Stat, 310-11, 3 43,) 4, (Wagn. Stat.; 307, 3 28,) 6, (Wagn. 
Stat., 887, 3 6). 
Scnoots anp Scnoot Lanps, 3, (Wagn. Stat., 1872, 3 1). 
Texas CartLeg, 1, 
Wirnessss, 1, 2, (Wagn. Stat., 1372, 2 1). 
STOCK, KILLING OF; See Jurisdiction, 1; Ruilroads, 8. 
STOCKHOLDER; See Corporations, 4, 5. 
STREETS; See Corporations, Municipal, 2, 3, 4. 
SUMMONS; See Service, 21. 


SURETY. 
1. Principal and surety—Extension of note with forged signature of sureties, 


taken on misrepresentations—Sureties to original paper not released.—It is set- 
tled law that if the creditor enters into a binding contract, the effect of which 
will be to give further time to the principal debtor, without the consent of the 
surety, the surety will be discharged. But where an original note, having the 
names of sureties attached, is surrendered, and a second, having the same 
names is taken in extension of the debt, by reason of representations that the 
signatures of the sureties are genuine, the payee may, on discovery that they 
are forged, repudiate the new contract, and hold the sureties on the original 
paper.—Kincaid vs. Yates, 45. 
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SURETY, continued. 

2. Surety—Agreement of to give note in payment of that of the principal—Suit 
against principal—Liability of principal—Terms not executed before—Rela- 
tion, doctrine of. —Although the surety and the holder of a note have concluded 
an agreement by which the former is to take up the old note and give his own 
in payment, and he afterward sues the principal for the amount of the note, 
yet if at the institution of the suit anything remains to be done to carry the 
agreement into effect, as by payment of acerued interest, actual exchange of 
notes, ete., the plaintiff cannot recover, And the rule is not altered, although 
the new note bears date prior to the commencement of the suit, and the terms 
of the agreement are subsequently carried out. The doctrine of relation can- 
not be invoked in such case. The principal does not become a debtor of the 
surety till the latter has paid the note or done what is equivalent thereto, 
And in the case supposed, till the complete execution of the terms of the 
agreement, the paper will not be considered as paid.—Hearne vs. Keath, 84. 

8. Surety, amount of recovery by.—A surety can only recover what he has paid 
to extinguish a debt.—Id. 

4. Attachment——Suit by on note not due—Surety cannot maintain save on pay- 
ment of nole-—The provision of the Missouri statute authorizing suit by at- 
tachment on demands not yet due, in certain instances, plainly contemplates 
that to warrant the proceeding there must be an actual subsisting debt be- 
tween the parties which will become due by the efflux of time, and not a pos- 
sible and contingent one, and that provision will not authorize suit by attach- 
ment on the part of the surety on a note against his principal, till the surety 
has paid the note or done what is equivalent thereto.—Id. 

5. Principal and surety—Sale by trustee of debtor's ‘ands to re-imburse his sure- 
ties— Purchase by surety, what title secured by.—Where by mutual compact 
between a principal debtor and his sureties, his lands are conveyed to a trustee 
to be sold, and the proceeds distributed among the debtor’s sureties according 
to the amounts paid by them respectively on his bebalf at the trust sale,a 
surety will have the same right of purchase as a stranger, and, the sale being 
bona fide, willtake the land discharged of the trust. The proceeds of the 
sale, and not the lands, constitute the trust fund for the payment of the debts 
of the principal.—Landis vs. Curd, 104. 

6. Principal and surety—Creditor may resort to instruments given for protection , 
of surety.—The doctrine is well settled that a surety may avail himself of 
securities executed in behalf of and for the benefit of the creditor, and that 
the latter may also resort in like manner to similar instruments given for the 
protection of the surety.—Burnside vs, Fetzner, 107. 

7. Partnership—Purchase by member of firm—Assets and bond to secure co 
partner—Creditor of firm—Remedy against surety on bond— Assignee of part- 
nership when party defendant.—Two members of a firm gave their joint note 
for a partnership debt, and afterwards one partner bonght out the other, giv 
ing him a bond to secure him against the firm liabilities. The estate of the 
partnership proved insolvent, and its assets, including the bond, went into 
the hands of an assignee. Held, 1st, the partner purchasing became the prin- 
cipal debtor on the note, and his co-partner assumed the relation of surety, 
and the payee, for the satisfaction of his debt, might resort to the bond given 
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SURETY, continued. 
for the protection of the co-partner ; 2nd, semble, that an action at law might 


lie thereon; and Aeld, that at all events, the bond and its sureties might be 
reached in equity; 3d, privity was not necessary between the payee of the 
note and the sureties, to entitle the former to equitable relief; and, 4th, in 
such suit the assignee would be a necessary party defendant.—Id. 

8. Bond—Surety—Agreement of principal to obtain co-surety— Delivery without 
—Liability of co-surely, notwithstanding—Estoppel—Curator's bond—Publie 
policy.—The agreement of a surety with his principal that the latter shall not 
deliver a bond till the signature of another be procured as a co-surety, will 
not relieve the surety of his liability on the bond, although the co-surety is 
not obtained, where there is nothing on the face of the bond or in the attend- 
ing circumstances to apprise the taker that such further signature was called 
for in order to complete the instrument. ' 

In such state of facts the surety, having invested his principal with apparent 
authority to deliver the bond, is estopped from denying his obligation to the 
innocent holder. 

And testimony as to a contemporaneous parol agreement touching the condition 
on which the surety’s name was obtained, is inadmissible to annul such obii- 
gation as shown by the written instrument. 

And where the bond is that of a guardian or curator, and the estate of a minor 
is to be affected, to permit such testimony, in order to relieve the surety of 
his liability, would be subversive of public policy.—State to use v. Potter, 212. 

9. Bond, construction of —Debt of former firm—lIntent of obligors in reference 
to—Liability of sureties.—C. having purchased the interest of A. in the firm of 
A. & B., agents for the sale of a certain patent, B. and C. made a contract 
with the old firm to pay all the obligations incurred by them in the sales, 
Subsequently B. and C. gave their obligation, binding themselves to pay all 
the debts and liabilities existing or to be incurred on the part of “ B. and C.” 
to the manufacturers. This bond referred in terms to, and was endorsed upon, 
an agreement, also subsequent to the above contract, which agreement hav- 
ing set out that B. and C. were the general agents for the manufacturer, and 
the terms and arrangements under which they were to sell, provided for their 
payment of all debts “ which may be created or incurred on their part,” etc., 
to the principal ; but no reference was made in the bond or the agreement to 
the former contract or firm. Held, that for notes given by the firm of A. 
and 8B. vo the manufacturers, the latter could not recover against the sureties 
on the bond of B. and C.—Cochrane vs. Stewart, 424. 

10. Prineipal and surety -Bond of married women—Liability of surety.—A 
bond given by a married woman is void at law as to herself, but the sureties 
thereto are bound. Generally, the extent of the liability of the surety is mea- 
sured by that of the principal; but in cases of infancy and coverture, the 
surety is in some sense a principal promisor.—Weed Sewing Machine Co. vs. 
Maxwell, 486. 

11. Contracts—Not under seal—Sureties, liability of.-Obligations may be enforced 
against sureties, although the instruments be not under seal—Schuster v3. 
Weissman, 552. 
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SURETY, continued. 

12. United States deputy collector—Bond—Assessment——District—Partition of — 
Effect on liability of sureties.—Where by the terms of his bond a deputy col- 
lector was obliged to account for all collections in the collector’s district, in- 
cluding Jackson county, and that county was at the date of the instrument 
known as “ Division One,” and it was afterwards divided into two districts for 
assessment, such partition was held not to impair the liability of the sureties 
of the deputy for his breaches of the bond.—Id. 

13. U. 8. Collector—Erroneous Assessment—Collection of taxes upon—Duty of 
collector—Bondsmen, liability of.—The sureties of a deputy U.S. collector are 
responsible for taxes assessed in the county for which he is appointed, al- 
though collected from persons residing outside of the county. He is bound to 
collect according to the assessment list, even though erroneous, and his sure- 
ties are liable in case of his failure to do so.—Id. 

See Bank and Banking, 1; Bills and Notes, 5; Costs, 1, 2. 

SWAMP LAND; See Conveyances, 2. 


T. 


TEXAS CATTLE. 

1, Texas cattle, transportation of from one county to another—Statute governing 
same—Construction of.—Where Texas cattle are, during the prohibited season, 
brought by a railway company into one county.in this State, and afterwards 
transported by an owner, having no connection with the road, into another 
county,such transportation would, under the statute, be a new and independent 
offense ; and for disease communicated by the cattle while in the latter county, 
the company would not be liable. 

The statute in such cases ignores all questions as to the caution or negligence of 
one who has violated it. Nor is it material whether the damages were the 
direct or remote consequences of the illegal act, provided the facts bring the 
case within the provisions of the statute. (Surface vs. Hann. & St. Jo. R. RB. 
Co., 60 Mo. 216, and Wilson vs. Kan. City, St. Jo. & Council Bluffs R. R. 
60 Mo, 195, affirmed.)—Surface vs. Hann. & St. Jo, R. R. Co. 452, 

THREATS; See Practice, Criminal, 3, 

TRANSCRIPT; See Justices’ Courts, 3. 

TRENTON, TOWN OF; See Corporations, Municipal, 1. 

TRESPASS ; See Landlord and Tenant, 3, 4. 

TRUSTS AND TRUSTEES. 

1. Trusts and trustees— Duties of trustee—Laches—Breach of trust and liobili- 
ties.—The trustee in a deed of trust to secure an indebtedness, is the agent of 
both debtor and creditor, and his duties should be performed with the striet- 
est impartiality and integrity. And if he fail to use reasonable diligence, or 
is guilty of a breach of trust, or an abuse of his discretionary powers, he will 
be personally liable, And he is not justified in releasing any security or right 
pertaining to a matter committed to his charge, unless it will be clearly to the 
advantage of the cestui que trust or the trust estate —Sherwood vs. Saxton, 78. 

2. Trust estate, charge against in equity—Action at law for damages against 
trustee, for breach of trust, ete.—Where it is sought to charge or follow prop- 
erty with a trust, a proceeding in equity is the only proper remedy, but where 
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TRUSTS AND TRUSTEES, continued. 
the trustee is personally liable for abuse of powers or breach of trust, and the 
party only claims damages, a court of law is the proper forum, and is often 
the only oue where full compensation can be had.—Id, 

8. Trustees—Property knocked down at auction— Remedies at law and in equity. 
—Where property offered by the trustee for sale at auction, is knocked down 
to the highest bidder, the sale may be enforced in equity by a suit for specific 
performance, or the bidder may be held liable at law in damages.—Id, 

4. Trusts and trustees—Release of bidders at trust sale, and re-sale of property 
—Remedies of party injured.—Where, at a trust sale, land is bidden off by 
responsible bidders, the action of the trustee in releasing them is wrongful 
and indefensible ; but if he subsequently sells the land for a less sum, the par- 
ty injured need not proceed in equity to set aside the seeond sale, but may 
elect to allow it to stand, and have his action of damages against the trustee 
for the resulting losses.—Id. 

See Equity, 7; Limitations, 8; Mortgages aud Deeds of Trust; Surety, 5; 
Wills, 1; Witnesses, 3. 


U. 


UNDUE INFLUENCE; See Equity, 7. 

UNITED STATES COLLECTORS. 

1. U. 8S. Collectors—Deputies—Appointment of for particular counties.—Uni- 
ted States collectors of revenue may appoint a particular deputy for a particular 
county, although his -principal district embraces other counties as well.— 
Schuster vs. Weissman, 552. 

2. United States deputy collector—Bond—Assessment— District— Partition of— 
Effect on liability of sureties —Where by the terms of his bond a deputy col- 
lector was obliged to account for all collections in the collector’s district, in- 
cluding Jackson county, and that county was at the date of the instrument 
known as “Division One,” and it was afterwards divided into two districts 
for assessment, such partition was held not to impair the liability of the sure- 
ties of the deputy for his breaches of the bond.—Id. 

8. U. S. collector—Hrroneous assessment—Collection of taxes upon—Duty of 
collector—Bondsmen, liability of.—Tie sureties of a deputy U. 8. collector are 
responsible for taxes assessed in the county, for which he is appointed, al- 
though collected from persons residing outside of the county. He is bound to 
collect according to the assessment list, even though erroneous, aud his sure- 
ties are liable in case of his failure to do so.—lId. 

4. U.S. collector—Deputy—Authority of to sell stamps to brewers, etc., outside 
of his county.—The sale of U. S. revenue stamps is a mode of collecting U. 8. 
taxes, and a deputy collector, appointed for a particular county, has no au- 
thority to sell stamps to brewers, distillers, etc., residing in parts of the col- 
lection district outside of his county.—Id. 

UNITED STATES MARSHAL; See Land and Land Titles, 2. 

UNLAWFUL DETAINER; See Landlord and Tenant, 2. 
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VENDOR'S LIEN. 

1, Vendee’s lien for purchase money paid against land after transfer by vendor. 
—Money paid for land before conveyance is a charge upon it in the hands of 
the vendor and of his grantee with notice, and the vendee may have judgment 
for the purchase money.—Stewart vs. Wood, 252. 

2. Land, sale of —Purchase price paid before transfer of title—Re-sale by vendor, 
under direction of vendee— Vendee’s lien.—Where the vendor, after receipt of 
the purchase price, but before transfer of title, receives authority from the 
vendee to sell and convey to another, or to receive from him the entire pur- 
chase money, the vendee has no lien on the land for the purchase price paid 
by himself. But the mere power given by him to the vendor to sell, without 
more, does not carry with it the power either to make the deed or take the whole 
consideration paid. And where no further power is conferred, the vendee re- 
tains such lien against the land, notwithstanding sale and conveyance by the 
vendor, and his receipt of purchase money, the grantee having notice of the ven- 
dee’s claim. And the rule is not affected by the fact that the vendor retains the 
legal title ; since he holds it merely in trust and cannot part with it except by 
the vendee’s direction and consent.—Id. 

VENUE; See Jurisdiction, 1; Venue, Change of. 

VENUE—CHANGE OF; See Practice, Criminal, 1, 2. 

VERDICT. 

1. Verdict-Discussion by part of the jury in the absence of others.—The fact that 
after all the evidence is in, some of the jurors discuss the evidence in the ab- 
sence of others, will not furnish ground for setting aside their verdict, there 
being no proof of resulting harm.—Paramore vs. Lindsey, 68. 


Ww. 


WARRANTS, COUNTY ; See County Treasurer. 

WARRANTY ; See Conveyances, 2. 

WILLS. 

1, Legacy—Slaves, bequest of —Sale of —Liability for proceeds— Truste—Decree, 
construction of—Abolition of slavery—Conversion, etc.—Certain slaves were 
bequeathed to A. for life, remainder to the heirs of her body, if any, and if none, 
then after her death to the heirs of the testator. By an order of court 
her husband was authorized to sell the slaves, on giving bond, conditioned that 
when the right of A. “ should cease to said slaves,” and the right of testatox’s 
heirs should “ attach to said slaves,” he should produce the said slaves, or account 
for their value to said heirs. Said bond was accordingly given. By its terms, 
among other. things provided, the death of the slaves during A.’s life estate 
would excuse their delivery to the testator’s heirs. The slaves were sold in 
1859. A. having no heirs of the body, upon her death in 1870, those of the 
testator brought suit against her husband for the proceeds derived from the 
sale of the slaves: Held, 

Ist, The subject matter of the suit, and all the parties thereto being under 

the jurisdiction of the court, aud defendant being authorized by its decree to 

sell, the sale was not a breach of trust on his part. 
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WILLS, continued. 

2ud, Plaintiffs having assented to the decree were estopped from complaining, 
and bound by it; and although a part of them were married women, the suit 
being for their benefit and they being proper parties, they were in like manner 
estopped. And the decree would be equally binding on the court in a proceed- 
ing in equity as in a suit at law on the bond. 

Srd, The sale was not an unauthorized conversion of the slaves into movey by 
defendant, but authorized by the court. 

4th, Since the right of plaintiffs did not “attach to said slaves,” till the 
death of A. which was long after the abolition of slavery, they could have no 
claim on the fund.—McCormick vs. Kirby, 149. 

2. Will, construction of —Distribution of estate—Per stirpes.—A will contained 
the following bequest: “To myson A. all of my real estate, being one hun- 
dred and ninety-four acres of land valued at $20 per acre; he paying to my other 
children and grandchildren the bequest hereinafter made to them.” Then 
follow separate bequests to his children B. & C. of one-fourth part of his es- 
tate and “ also $400 to equalize what I have heretofore given to my son John,” 
and a like bequest to his grandchildren D. & E. naming them together. Fol- 
lowing these bequests was this clause, “I will that my son A. can at his op- 
tion keep the real estate at the price valued, or sell the same and pay and dis- 
tribute the proceeds as heretofore provided ;” also a provision that the per- 
sonalty should be divided between his “children and grandchildren in equal por- 
tions in accordance with the foregoing provisions.” 

It appeared that the whole estate real and personal aggregated only $4,359 ; that 
if the whole were distributed in four equal parts among the ehildren and grand- 
children, and A. were compelled to pay over $1,200 additional to the remaining 
legatees, he would be practically disinherited. 

Held, that the testator’s intention was to invest the real estate in A. on the pay- 
ment by him of the sums named in the bequests to the other children and 
grandchildren; and that the grandchildren took the personalty per stirpes and 
not per capifa.— Allison, Ex’r, ete. vs. Chaney, 279. 

8. Wills—JIntention of testator to be gathered from whole scope of instrument.— 
In construing wills the object is to reach the intention of the testator, which is 
to be gathered not from single words, nor single passages, but from a consid 
eration of the whole instrument and the general design and scope of it.—Id, 

WINES, SALE OF ; See Practice, Criminal, 18. 

WITNESSES. 

1, Contracts—Agreement with debtor to pay his debis—Suit on for amount of 
note given by debtor— Witness--Death of party to contract—Statute, construc- 
tion of.—Where suit is brought on an obligation given to a debtor to pay his 
debts, for the amount of a note given by the debtor to the plaintiff, the lat- 
ter would not be rendered incompetent as a witness under the statute (Wagn. 
Stat., 1372, 3 1,) by reason of the death of the maker of the note; since 
the obligation sued on having been made to the maker and not by him, he 
could not if living, have been made a party defendant, and the holder never 
was a party to the contract sued on; and the law gave him a privity thereto 
only by reason of his interest.—Amonett vs. Montague, 201. 





656 INDEX. 


WITNESSES, continued. 

2. School warrants—Death of payee—Testimony of district clerk— Witness act.— 
On mandamus against the clerk of a township board of education, to enforce 
the payment of a school warrant, where the defense was that certain furniture 
etc., for which the warrant was issued, was never furnished, the district clerk 
upon whom the warrant was drawn was held not to be rendered incompetent 
as a witness under the statute (Wagn. Stat., 1872, 3 1) by the death of the 
‘alleged vendor, who was the payee and plaintiff's indorser, since the vendor 
was not a party to the suit, and the clerk was not an original party to the 
contract.—State ez rel. Seely vs. Huff, etc., 288. 

8. Hvidence—Action to set aside deed of trust on wife’s land— Husband and wife 
Testimony of both admissible.—In a proceeding by husband and wife to enjoin a 
sale under a deed of trust given on land of the wife, and to set aside the deed 
as being procured by fraud, the testimony of the husband and that of the wife 
were both held admissible, that of the wife as being the chief party in interest, 
and that of the husband as being her agent.—Quade vs. Fisher, 325. 

4. Practice, civil—Intimidation of witness—Action of court compelling party to 
leave court for.—The action of a court in compelling one of the parties to a 
suit, then on trial, to leave the court room, on the ground that a witness is in” 
timidated by his looks and gestures, is error.—Crowe, Adm’r, vs. Peters, 429. 

5. Witness, sheriff not disqualified as, when.—Neither a sheriff nor his substitute 
can be disqualified as a witness by reason of his having summoned the jury 
before whom he testifies.—Id. 

6. Hvidence— Opinion of non-experts on the question of sanity.—Opinions of wit- 
nesses, although not experts, on the question of sanity, are allowed, when ae- 
companied by some of the facts on which they are based, to go to the jury.— 
Id. 

See Evidence; Practice, Criminal, 5. 





